GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2019

SESSION LAW 2019-111
SENATE BILL 355

AN ACT TO CLARIFY, CONSOLIDATE, AND REORGANIZE THE LAND-USE
REGULATORY LAWS OF THE STATE.

The General Assembly of North Carolina enacts:

PART I. PROVISIONS TO CLARIFY AND CHANGE THE LAND-USE REGULATORY
LAWS OF THE STATE

SECTION 1.1. G.S. 143-755 reads as rewritten:
"§ 143-755. Permit choice.

@) If a development permit applicant submits a permit application for any type of
development and a rule or ordinance ehanges—is amended, including an amendment to any
applicable land development regulation, between the time the development permit application
was submitted and a development permit decision is made, the development permit applicant
may choose which adopted version of the rule or ordinance will apply to the permitpermit and
use of the building, structure, or land indicated on the permit application. If the development
permit applicant chooses the version of the rule or ordinance applicable at the time of the permit
application, the development permit applicant shall not be required to await the outcome of the
amendment to the rule, map, or ordinance prior to acting on the development permit. If an
applicable rule or ordinance is amended after the development permit is wrongfully denied or
after an illegal condition is imposed, as determined in a proceeding challenging the permit denial
or the condition imposed, the development permit applicant may choose which adopted version
of the rule or ordinance will apply to the permit and use of the building, structure, or land
indicated on the permit application. Provided, however, any provision of the development permit
applicant's chosen version of the rule or ordinance that is determined to be illegal for any reason
shall not be enforced upon the applicant without the written consent of the applicant.

(b) This section applies to all development permits issued by the State and by local
governments.

(b1) If a permit application is placed on hold at the request of the applicant for a period of
six_consecutive_months or more, or the applicant fails to respond to comments or provide
additional information reasonably requested by the local or State government for a period of six
consecutive months or more, the application review shall be discontinued and the development
requlations in effect at the time permit processing is resumed shall be applied to the application.

(c) Repealed by Session Laws 2015 246, s. 5(a), effective September 23, 2015.

(d)  Any person aggrieved by the failure of a State agency or local government to comply
with this section or G.S. 160A-360.1 or G.S. 153A-320.1 may apply to the appropriate division
of the General Court of Justice for an order compelling compliance by the offending agency or
local government, and the court shall have jurisdiction to issue that order. Actions brought
pursuant to any of these sections shall be set down for immediate hearing, and subsequent
proceedings in those actions shall be accorded priority by the trial and appellate courts.

(e) For purposes of this section, the following definitions shall apply:

(€8] Development. — Without altering the scope of any requlatory authority granted
by statute or local act, any of the following:
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a. The construction, erection, alteration, enlargement, renovation,
substantial repair, movement to another site, or demolition of any
structure.

b. Excavation, grading, filling, clearing, or alteration of land.

C. The subdivision of land as defined in G.S. 153A-335 or
G.S. 160A-376.

d. The initiation of substantial change in the use of land or the intensity

of the use of land.

(2) Development permit. — An administrative or guasi-judicial approval that is
written and that is required prior to commencing development or undertaking
a_specific_activity, project, or development proposal, including any of the
following:

Zoning permits.

Site plan approvals.

Special use permits.

Variances.

Certificates of appropriateness.

Plat approvals.

Development agreements.

Building permits.

Subdivision of land.

State agency permits for development.

Driveway permits.

Erosion and sedimentation control permits.

m. Sign permit.

3) Land development regulation. — Any State statute, rule, or requlation, or local
ordinance affecting the development or use of real property, including any of
the following:

Unified development ordinance.

Zoning reqgulation, including zoning maps.

Subdivision requlation.

Erosion and sedimentation control regulation.

Floodplain or flood damage prevention regulation.

Mountain ridge protection regulation.

Stormwater control regulation.

Wireless telecommunication facility regulation.

Historic preservation or landmark regulation.

Housing code."

SECTION 1.2.(a) G.S. 160A-360.1 reads as rewritten:

"8 160A-360.1. Permit choice.

(@ If a rule or erdinance-changes-ordinance is amended, including an amendment to any
applicable land development regulation, between the time a development permit application is
submitted and a development permit decision is made;-made or if a rule or ordinance is amended
after a development permit decision has been challenged and found to be wrongfully denied or
illegal, then G.S. 143-755 shall apply.

(b) For purposes of this section, the definitions in G.S. 143-755 shall apply."

SECTION 1.2.(b) G.S. 153A-320.1 reads as rewritten:

"8 153A-320.1. Permit choice.

(@ If a rule or erdinance-changes-ordinance is amended, including an amendment to any
applicable land development regulation, between the time a development permit application is
submitted and a development permit decision is made;-made or if a rule or ordinance is amended
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after a development permit decision has been challenged and found to be wrongfully denied or
illegal, then G.S. 143-755 shall apply.
(b) For purposes of this section, the definitions in G.S. 143-755 shall apply."
SECTION 1.3.(a) G.S. 160A-385(c) is recodified as G.S. 160A-385(b)(5).
SECTION 1.3.(b) G.S. 160A-385, as amended by this section, reads as rewritten:
"8 160A-385. Changes-Changes to land development regulations.
@ Citizen Comments. —
1) Zening-Subject to the limitations in this Chapter, zoning ordinances may from
time to time be amended, supplemented, changed, modified or repealed. If any
resident or property owner in the city submits a written statement regarding a
proposed amendment, modification, or repeal to a zoning erdinance
ordinance, including a zoning map or text, that has been properly initiated as
provided in G.S. 160A-384, to the clerk to the board at least two business days
prior to the proposed vote on such change, the clerk to the board shall deliver
such written statement to the city council. If the proposed change is the subject
of a quasi-judicial proceeding under G.S. 160A-388, or any other statute, the
clerk shall provide only the names and addresses of the individuals providing
written comment, and the provision of such names and addresses to all
members of the board shall not disqualify any member of the board from
voting.
(2), (3) Repealed by Session Laws 2015-160, s. 1, effective August 1, 2015, and
applicable to zoning ordinance changes initiated on or after that date.
(b) Amendments in zening—erdinances—land development reqgulations, shall not be

appllcable or enforceable W|thout the wrltten consent of the owner W|th regard to Ieu+ld+ngerend

of the following:
[€9)] Buildings or uses of buildings or land for which a development permit
application has been submitted and subsequently issued in accordance with
G.S. 143-755.

(2)  Subdivisions of land for which a development permit application authorizing
the subdivision has been submitted and subsequently issued in accordance
with G.S. 143-755.

(3)  aA vested right has-been-established pursuant to G.S. 160A-385.1 and such
vested right remains valid and unexpired pursuant to G.S. 160A-385.1.

(4) A vested right established by the terms of a development agreement
authorized by Part 3D of this Artlcle

(5) 3

wntteneensente#theewner—w&lﬁ‘rregatd%eA multl phased development as
defined—n—G-S—160A-385-H{b)}A—provided for in this subdivision, in

accordance with G.S. 143-755. A multi-phased development shall be vested

for the entire development with the zening—ordinances,—subdivision

ordinances—and—unified—development—ordinances—land development
regulations then in place at the time a site plan approval is granted for the

initial phase of the multi-phased development. A right which has been vested
as provided for in this subseetion-subdivision shall remain vested for a period
of seven years from the time a site plan approval is granted for the initial phase
of the multi-phased development.

(c) Recodified.
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(d)  Subject to subsection (f) of this section, upon issuance of a development permit, the
statutory vesting granted by this section for a development shall be effective upon filing of the
application in accordance with G.S. 143-755, for so long as the permit remains valid pursuant to
law. Unless otherwise specified by statute, local development permits expire one year after
issuance unless work authorized by such permit has substantially commenced. For the purposes
of this section, a permit is issued either in the ordinary course of business of the applicable
governmental agency or by the applicable governmental agency as a court directive.

(e) Subject to subsection (f) of this section, where multiple local development permits
are_required to complete a development project, this section, together with G.S. 143-755,
authorizes the development permit applicant to choose the version of each of the local land
development requlations applicable to the project upon submittal of the application for the initial
development permit. This provision is applicable only for those subsequent development permit
applications filed within 18 months of the date following the approval of an initial permit. For
purposes of the vesting protections of this subsection, an erosion and sedimentation control
permit or a sign permit shall not be considered an initial development permit.

(f) The establishment of a vested right under any subdivision of subsection (b) of this
section does not preclude vesting under one or more other subdivisions of subsection (b) of this
section or vesting by application of common law principles. A vested right, once established as
provided for in this section, precludes any action by a city that would change, alter, impair,
prevent, diminish, or otherwise delay the development or use of the property allowed by the
applicable land development regulation or regulations, except where a change in State or federal
law _mandating local government enforcement occurs after the development application is
submitted that has a fundamental and retroactive effect on such development or use. Except
where a longer vesting period is provided by statute, the statutory vesting granted by this section
shall expire for an uncompleted development project if development work is intentionally and
voluntarily discontinued for a period of not less than 24 consecutive months, and the statutory
vesting period granted by this section for a nonconforming use of property shall expire if the use
is intentionally and voluntarily discontinued for a period of not less than 24 consecutive months.
The 24-month discontinuance period shall be automatically tolled during the pendency of any
board of adjustment proceeding or civil action in a State or federal trial or appellate court
regarding the validity of a development permit, the use of the property, or the existence of the
statutory vesting period granted by this section. The 24-month discontinuance period shall also
be tolled during the pendency of any litigation involving the development project or property that
is the subject of the vesting. The vested rights granted by this section shall run with the land
except for the use of land for outdoor advertising governed by G.S.136-131.1 and
G.S. 136-131.2, in which case the rights granted by this section shall run with the owner of a
permit issued by the North Carolina Department of Transportation.

(@)  Asused in this section, the following terms mean:

[€9)] Development. — As defined in G.S. 143-755(¢e)(1).

(2) Development permit. — As defined in G.S. 143-755(e)(2).

3) Land development regulation. — As defined in G.S. 143-755(e)(3).

(4)  Multi-phased development. — A development containing 25 acres or more that
is both of the following:

a. Submitted for development permit approval to occur in more than one
phase.
b. Subject to a master development plan with committed elements

showing the type and intensity of use of each phase."
SECTION 1.3.(c) G.S. 160A-385.1 reads as rewritten:
"8 160A-385.1. Vested rights.

(b) Definitions. —
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SECTION 1.3.(d) G.S. 153A-344(b1) is recodified as G.S. 153A-344(b)(5).
SECTION 1.3.(e) G.S. 153A-344 reads as rewritten:
"8 153A-344. Planning board; zoning plan; certification to board of commissioners.

(b) Amendments in zenihg—erdinances—land development reqgulations, shall not be
appllcable or enforceable Wlthout the ertten consent of the owner Wlth regard to Ieu+lel+ngsend

of the following:

(1)  Buildings or uses of buildings or land for which a development permit
application has been submitted and subsequently issued in accordance with
G.S. 143-755.

(2)  Subdivisions of land for which a development permit authorizing the
subdivision has been issued in accordance with G.S. 143-755.

(3)  a&A vested right has-been-established pursuant to G.S. 153A-344.1 and such
vested right remains valid and unexpired pursuant to G.S. 153A-385.1.

(4) A vested right established by the terms of a development agreement
authorized by Part 3D of this Artlcle

(5) 3

wntteneensenteﬁheewneﬁmthrregardte%A multl phased development as
defined—ir—G-S—153AA-344-1(b){A—provided for in this subdivision, in

accordance with G.S. 143-755. A multi-phased development shall be vested

for the entire development with the zening—ordinances,—subdivision

etdm&nees—&nd—untﬁed—develepment—e#elmanees—land development
requlations then in place at the time a site plan approval is granted for the

initial phase of the multi-phased development. A right which has been vested
as provided for in this subseetion-subdivision shall remain vested for a period
of seven years from the time a site plan approval is granted for the initial phase
of the multi-phased development.

(bl) Recodified.

©) Subject to the exceptions set forth in subsection (e) of this section, upon issuance of
a_development permit, the statutory vesting granted by this section for a development shall be
effective upon filing of the application in accordance with G.S. 143-755 for so long as the permit
remains valid pursuant to law. Unless otherwise specified by statute, local development permits
expire one year after issuance unless work authorized by such permit has substantially
commenced. For the purposes of this section, a permit is issued either in the ordinary course of
business of the applicable governmental agency or by the applicable governmental agency as a
court directive.

(d)  Subject to the exceptions set forth in subsection (e) of this section, where multiple
local development permits are required to complete a development project, this section, together
with G.S. 143-755, authorizes the development permit applicant to choose the version of each of
the local land development regulations applicable to the project upon submittal of the application
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for the initial development permit. This provision is applicable only for those subsequent
development permit applications filed within 18 months of the date following the approval of an
initial permit. For purposes of the vesting protections of this subsection, an erosion and
sedimentation control permit or a sign permit shall not be considered an initial development
permit.

(e) The establishment of a vested right under any subdivision of subsection (b) of this
section does not preclude vesting under one or more other subdivisions of subsection (b) of this
section or vesting by application of common law principles. A vested right, once established as
provided for in this section, precludes any action by a county that would change, alter, impair,
prevent, diminish, or otherwise delay the development or use of the property allowed by the
applicable land development regulation or regulations, except where a change in State or federal
law _mandating local government enforcement occurs after the development application is
submitted that has a fundamental and retroactive effect on such development or use. Except
where a longer vesting period is provided by statute, the statutory vesting granted by this section
shall expire for an uncompleted development project if development work is intentionally and
voluntarily discontinued for a period of not less than 24 consecutive months, and the statutory
vesting period granted by this section for a nonconforming use of property shall expire if the use
is intentionally and voluntarily discontinued for a period of not less than 24 consecutive months.
The 24-month discontinuance period shall be automatically tolled during the pendency of any
board of adjustment proceeding or civil action in a State or federal trial or appellate court
regarding the validity of a development permit, the use of the property or the existence of the
statutory vesting period granted by this section. The 24-month discontinuance period shall also
be tolled during the pendency of any litigation involving the development project or property that
is the subject of the vesting. The vested rights granted by this section shall run with the land
except for the use of land for outdoor advertising governed by G.S.136-131.1 and
G.S. 136-131.2, in which case the rights granted by this section shall run with the owner of a
permit issued by the North Carolina Department of Transportation.

() As used in this section, the following terms mean:

[€9)] Development. — As defined in G.S. 143-755(¢e)(1).

(2) Development permit. — As defined in G.S. 143-755(e)(2).

3) Land development regulation. — As defined in G.S. 143-755(e)(3).

(4)  Multi-phased development. — A development containing 25 acres or more that
is both of the following:

a. Submitted for development permit approval to occur in more than one
phase.
b. Subject to a master development plan with committed elements

showing the type and intensity of use of each phase."
SECTION 1.3.(f) G.S. 153A-344.1 reads as rewritten:
"§ 153A-344.1. Vesting rights.

(b) Definitions.

SECTION 1.4. G.S. 160A-384 reads as rewritten:
"8 160A-384. Method of procedure.
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@ Fhe-Subject to the limitations of this Chapter, the city council shall provide for the
manner in which zoning regulations and restrictions and the boundaries of zoning districts shall
be determined, established and enforced, and from time to time amended, supplemented or
changed, in accordance with the provisions of this Article. The procedures adopted pursuant to
this section shall provide that whenever there is a zoning map amendment, the owner of that
parcel of land as shown on the county tax listing, and the owners of all parcels of land abutting
that parcel of land as shown on the county tax listing, shall be mailed a notice of a public hearing
on the proposed amendment by first class mail at the last addresses listed for such owners on the
county tax abstracts. This notice must be deposited in the mail at least 10 but not more than 25

days prlor to the date of the publlc hearlng -I%eeept—feea—eﬁy—mmated—zeemg—mapemenelment—

No amendment to zoning regulations or a zoning map that down-zones property shall be initiated

nor shall it be enforceable without the written consent of all property owners whose property is
the subject of the down-zoning amendment, unless the down-zoning amendment is initiated by
the city. For purposes of this section, "down-zoning™ means a zoning ordinance that affects an
area of land in one of the following ways:

(1) By decreasing the development density of the land to be less dense than was
allowed under its previous usage.

(2) By reducing the permitted uses of the land that are specified in a zoning
ordinance or land development regulation to fewer uses than were allowed
under its previous usage.

(b) The first class mail notice required under subsection (a) of this section shall not be
required if the zoning map amendment directly affects more than 50 properties, owned by a total
of at least 50 different property owners, and the city elects to use the expanded published notice
provided for in this subsection. In this instance, a city may elect to either make the mailed notice
provided for in subsection (a) of this section or may as an alternative elect to publish notice of
the hearing as required by G.S. 160A-364, but provided that each advertisement shall not be less
than one-half of a newspaper page in size. The advertisement shall only be effective for property
owners who reside in the area of general circulation of the newspaper which publishes the notice.
Property owners who reside outside of the newspaper circulation area, according to the address
listed on the most recent property tax listing for the affected property, shall be notified according
to the provisions of subsectlon (a) of this section.

(©) When a zoning map amendment is proposed, the city shall prominently post a notice
of the public hearing on the site proposed for rezoning or on an adjacent public street or highway
right-of-way. When multiple parcels are included within a proposed zoning map amendment, a
posting on each individual parcel is not required, but the city shall post sufficient notices to
provide reasonable notice to interested persons.”

SECTION 1.5. G.S. 153A-343 reads as rewritten:
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"8 153A-343. Method of procedure.

@) The board of commissioners shall, in accordance with the provisions of this Article,
provide for the manner in which zoning regulations and restrictions and the boundaries of zoning
districts shall be determined, established, and enforced, and from time to time amended,
supplemented, or changed. The procedures adopted pursuant to this section shall provide that
whenever there is a zoning map amendment, the owner of that parcel of land as shown on the
county tax listing, and the owners of all parcels of land abutting that parcel of land as shown on
the county tax listing, shall be mailed a notice of a public hearing on the proposed amendment
by first class mail at the last addresses listed for such owners on the county tax abstracts. This
notice must be deposited in the ma|I at Ieast 10 but not more than 25 days prior to the date of the
public hearing. A an-a 3

ef—frauel—No amendment to zonlnq requlatlons ora zonlnq map that down-zones property shaII be
initiated nor shall it be enforceable without the written consent of all property owners whose
property is the subject of the down-zoning amendment, unless the down-zoning amendment is
initiated by the county. For purposes of this section, "down-zoning" means a zoning ordinance
that affects an area of land in one of the following ways:

[€0)] By decreasing the development density of the land to be less dense than was
allowed under its previous usage.

(2) By reducing the permitted uses of the land that are specified in a zoning
ordinance or land development regulation to fewer uses than were allowed
under its previous usage.

(b) The first class mail notice required under subsection (a) of this section shall not be
required if the zoning map amendment directly affects more than 50 properties, owned by a total
of at least 50 different property owners, and the county elects to use the expanded published
notice provided for in this subsection. In this instance, a county may elect to either make the
mailed notice provided for in subsection (a) of this section or may as an alternative elect to
publish notice of the hearings required by G.S. 153A-323, but provided that each of the
advertisements shall not be less than one-half of a newspaper page in size. The advertisement
shall only be effective for property owners who reside in the area of general circulation of the
newspaper which publishes the notice. Property owners who reside outside of the newspaper
circulation area, according to the address listed on the most recent property tax listing for the
affected property, shaII be notlfled according to the provisions of subsectlon (a) of thls sectlon

(c) Repealed by Session Laws 2005-418, s. 4, effective January 1, 2006.

(d) When a zoning map amendment is proposed, the county shall prominently post a
notice of the public hearing on the site proposed for rezoning or on an adjacent public street or
highway right-of-way. When multiple parcels are included within a proposed zoning map
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amendment, a posting on each individual parcel is not required, but the county shall post
sufficient notices to provide reasonable notice to interested persons.”

SECTION 1.6. G.S. 160A-388 reads as rewritten:
"8 160A-388. Board of adjustment.

(bl) Appeals. — The board of adjustment shall hear and decide appeals from decisions of
administrative officials charged with enforcement of the zoning or unified development
ordinance and may hear appeals arising out of any other ordinance that regulates land use or
development, pursuant to all of the following:

(6) An appeal of a notice of violation or other enforcement order stays
enforcement of the action appealed frem-from, including any accumulation of
fines, during the pendency of the appeal to the board of adjustment and any
subsequent appeal in accordance with G.S. 160A-393 or during the pendency
of any civil proceeding authorized by law, including G.S. 160A-393.1, or
appeals therefrom, unless the official who made the decision certifies to the
board of adjustment after notice of appeal has been filed that because of the
facts stated in an affidavit, a stay would cause imminent peril to life or
property or because the violation is transitory in nature, a stay would seriously
interfere with enforcement of the ordinance. In that case, enforcement
proceedings shall not be stayed except by a restraining order, which may be
granted by a court. If enforcement proceedings are not stayed, the appellant
may file with the official a request for an expedited hearing of the appeal, and
the board of adjustment shall meet to hear the appeal within 15 days after such
arequest is filed. Notwithstanding the foregoing, appeals of decisions granting
a permit or otherwise affirming that a proposed use of property is consistent
with the ordinance shall not stay the further review of an application for
permits or permissions to use such property; in these situations the appellant
may request and the board may grant a stay of a final decision of permit
applications or building permits affected by the issue being appealed.

n

SECTION 1.7. Part 3 of Article 19 of Chapter 160A of the General Statutes is
amended by adding a new section to read:
"8 160A-393.1 Civil action for declaratory relief, injunctive relief, other remedies; joinder
of complaint and petition for writ of certiorari in certain cases.

(a) Review of Vested Rights Claim. — A person claiming a statutory or common law
vested right may submit information to substantiate that claim to the zoning administrator or
other officer designated by a land development requlation, who shall make an initial
determination as to the existence of the vested right. The zoning administrator's or officer's
determination may be appealed under G.S. 160A-388(b1). On appeal, the question of law
regarding the existence of a vested right shall be reviewed de novo. In lieu of an appeal under
G.S. 160A-388(b1), a person claiming a vested right may bring an original civil action as
provided by subsection (b) of this section.

(b)  Civil Action. — Except as otherwise provided in this section for claims involving
guestions of interpretation, in lieu of any remedies available under G.S. 160A-388(b1), a person
with standing, as defined in subsection (c) of this section, may bring an original civil action
seeking declaratory relief, injunctive relief, damages, or any other remedies provided by law or
equity, in superior court or federal court to challenge the enforceability, validity, or effect of a
local land development regulation for any of the following claims:

(1)  The ordinance, either on its face or as applied, is unconstitutional.
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(2)  The ordinance, either on its face or as applied, is ultra vires, preempted, or
otherwise in excess of statutory authority.

(3)  Theordinance, either on its face or as applied, constitutes a taking of property.

If the decision being challenged is from an administrative official charged with enforcement
of a local land development regulation, the party with standing must first bring any claim that the
ordinance was erroneously interpreted to the applicable board of adjustment pursuant to
G.S. 160A-388(b1). An adverse ruling from the board of adjustment may then be challenged in
an action brought pursuant to this subsection with the court hearing the matter de novo together
with any of the claims listed in this subsection.

©) Standing. — Any of the following criteria shall provide standing to bring an action
under this section:

(1)  The person has an ownership, leasehold, or easement interest in, Or possesses
an option or contract to, purchase the property that is the subject matter of a
final and binding decision made by an administrative official charged with
applying or enforcing a land development regulation.

(2)  The person was a development permit applicant before the decision-making
board whose decision is being challenged.

(3)  The person was a development permit applicant who is aggrieved by a final
and binding decision of an administrative official charged with applying or
enforcing a land development regulation.

Subject to the limitations in the State and federal constitutions and State and federal case law,
an action filed under this section shall not be rendered moot, if during the pendency of the action,
the aggrieved person loses the applicable property interest as a result of the local government
action being challenged and exhaustion of an appeal described herein is required for purposes of
preserving a claim for damages under G.S. 160A-393.1.

(d)  Time for Commencement of Action. — Any action brought pursuant to this section
shall be commenced within one year after the date on which written notice of the final decision
is delivered to the aggrieved party by personal delivery, electronic mail, or by first-class mail.

(e) Joinder. — An original civil action authorized by this section may, for convenience
and economy, be joined with a petition for writ of certiorari and decided in the same proceedings.
For the claims raised in the original civil action, the parties shall be governed by the Rules of
Civil Procedure. The record of proceedings in the appeal pursuant to G.S. 160A-393 may not be
supplemented by discovery from the civil action unless supplementation is otherwise allowed
under G.S. 160A-393(j). The standard of review in the original civil action for the cause or causes
of action pled as authorized by subsection (b) of this section shall be de novo. The standard of
review of the petition for writ of certiorari shall be as established in G.S. 160A-393(k).

) For the purposes of this section, the definitions in G.S. 143-755 shall apply."

SECTION 1.8. G.S. 160A-364.1 reads as rewritten:

"§ 160A-364.1. Statute of limitations.

(c) Nothing in this section or in G.S. 1-54(10) or G.S. 1-54.1 shall bar a party in an action
involving the enforcement of a zoning or unified development ordinance or in an action
authorized by G.S. 160A-393.1 from raising as a claim or defense te-such-enfercementaction-in
such proceedings the enforceability or the invalidity of the ordinance. Nothing in this section or
in G.S. 1-54(10) or G.S. 1-54.1 shall bar a party who files a timely appeal from an order,
requirement, decision, or determination made by an administrative official contending that such
party is in violation of a zoning or unified development ordinance from raising in the appeal the
invalidity of such ordinance as a defense to such order, requirement, decision, or determination.
A party in an enforcement action or appeal may not assert the invalidity of the ordinance on the
basis of an alleged defect in the adoption process unless the defense is formally raised within
three years of the adoption of the challenged ordinance.
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SECTION 1.9. G.S. 160A-393 reads as rewritten:
"8 160A-393. Appeals in the nature of certiorari.

(d) Standing. — A petition may be filed under this section only by a petitioner who has
standing to challenge the decision being appealed. The following persons shall have standing to
file a petition under this section:

1) Any person meeting any of the following criteria:

a. Has an ownership interest in the property that is the subject of the
decision being appealed, a leasehold interest in the property that is the
subject of the decision being appealed, or an interest created by
easement, restriction, or covenant in the property that is the subject of
the decision being appealed.

b. Has an option or contract to purchase the property that is the subject
of the decision being appealed.
C. Was an applicant before the decision-making board whose decision is
being appealed.
(2)  Any other person who will suffer special damages as the result of the decision
being appealed.

3) An incorporated or unincorporated association to which owners or lessees of
property in a designated area belong by virtue of their owning or leasing
property in that area, or an association otherwise organized to protect and
foster the interest of the particular neighborhood or local area, so long as at
least one of the members of the association would have standing as an
individual to challenge the decision being appealed, and the association was
not created in response to the particular development or issue that is the
subject of the appeal.

(4) A city whose decision-making board has made a decision that the council
believes improperly grants a variance from or is otherwise inconsistent with
the proper interpretation of an ordinance adopted by that council.

Subject to the limitations in the State and federal constitutions and State and federal case law,
an action filed under this section shall not be rendered moot, if during the pendency of the action,
the aggrieved person loses the applicable property interest as a result of the local government
action being challenged and exhaustion of an appeal described herein is required for purposes of
preserving a claim for damages under G.S. 160A-393.1.

() Hearing on the Record. — The court shall hear and decide all issues raised by the
petition by reviewing the record submitted in accordance with subsection {h)-(i) of this section.
Except that the court may,——ts—diseretion,—shall allow the record to be supplemented with
affldawts testimony of W|tnesses ordocumentary or other evidence if, and to the extent that, the

3 ation-petition raises any of the following
fssdes:issues, in WhICh case the rules of dlscoverv set forth in the North Carolina Rules of Civil
Procedure shall apply to the supplementation of the record of said issues:

1) Whether a petitioner or intervenor has standing.

2 Whether, as a result of impermissible conflict as described in
G.S. 160A-388(e)(2), or locally adopted conflict rules, the decision-making
body was not sufficiently impartial to comply with due process principles.

3) Whether the decision-making body erred for the reasons set forth in
sub-subdivisions a. and b. of subdivision (1) of subsection (k) of this section.

(k) Scope of Review. —
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1)

(2)

(3)

When reviewing the decision of a decision-making board under the provisions
of this section, the court shall ensure that the rights of petitioners have not
been prejudiced because the decision-making body's findings, inferences,
conclusions, or decisions were:

a. In violation of constitutional provisions, including those protecting
procedural due process rights.
b. In excess of the statutory authority conferred upon the eity—city,

including preemption, or the authority conferred upon the
decision-making board by ordinance.
C. Inconsistent with applicable procedures specified by statute or
ordinance.
d. Affected by other error of law.
e. Unsupported by substantial—competent—competent, material, and
substantial evidence in view of the entire record.
f. Arbitrary or capricious.
When the issue before the court is one set forth in sub-subdivisions a. through
d. of subdivision (1) of this subsection, including whether the decision-making
board erred in interpreting an ordinance, the court shall review that issue de
novo. The court shall consider the interpretation of the decision-making board,
but is not bound by that interpretation, and may freely substitute its judgment
as appropriate._ Whether the record contains competent, material, and
substantial evidence is a conclusion of law, reviewable de novo.
The term "competent evidence," as used in this subsection, shall not preclude
reliance by the decision-making board on evidence that would not be
admissible under the rules of evidence as applied in the trial division of the
General Court of Justice if (i) except for the items noted in sub-subdivisions
a., b., and c. of this subdivision that are conclusively incompetent, the
evidence was admitted without objection or (ii) the evidence appears to be
sufficiently trustworthy and was admitted under such circumstances that it
was reasonable for the decision-making board to rely upon it. The term
"competent evidence," as used in this subsection, shat-shall, regardless of the
lack of a timely objection, not be deemed to include the opinion testimony of
lay witnesses as to any of the following:

a. The use of property in a particular way would affect the value of other
property.

b. The increase in vehicular traffic resulting from a proposed
development would pose a danger to the public safety.

C. Matters about which only expert testimony would generally be

admissible under the rules of evidence.

() Decision of the Court. — Following its review of the decision-making board in
accordance with subsection (k) of this section, the court may affirm the decision, reverse the
decision and remand the case with appropriate instructions, or remand the case for further
proceedings. If the court does not affirm the decision below in its entirety, then the court shall be
guided by the following in determining what relief should be granted to the petitioners:

1)

(2)

Page 12

If the court concludes that the error committed by the decision-making board
is procedural only, the court may remand the case for further proceedings to
correct the procedural error.

If the court concludes that the decision-making board has erred by failing to
make findings of fact such that the court cannot properly perform its function,
then the court may remand the case with appropriate instructions so long as
the record contains substantial competent evidence that could support the
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decision below with appropriate findings of fact. However, findings of fact

are not necessary when the record sufficiently reveals the basis for the

decision below or when the material facts are undisputed and the case presents
only an issue of law.

3) If the court concludes that the decision by the decision-making board is not
supported by substantial competent evidence in the record or is based upon an
error of law, then the court may remand the case with an order that directs the
decision-making board to take whatever action should have been taken had
the error not been committed or to take such other action as is necessary to
correct the error. Specifically:

a. If the court concludes that a permit was wrongfully denied because the
denial was not based on substantial competent evidence or was
otherwise based on an error of law, the court may-shall remand with
instructions that the permit be issued, subject to reasenable—and
appropriate-conditions:any conditions expressly consented to by the
permit applicant as part of the application or during the board of
adjustment appeal or writ of certiorari appeal.

b. If the court concludes that a permit was wrongfully issued because the
issuance was not based on substantial competent evidence or was
otherwise based on an error of law, the court may remand with
instructions that the permit be revoked.

If the court concludes that a zoning board decision upholding a zoning

enforcement action was not supported by substantial competent

evidence or was otherwise based on an error of law, the court shall
reverse the decision.

|©

SECTION 1.10. Part 3 of Article 19 of Chapter 160A of the General Statutes is
amended by adding a new section to read:
"8 160A-393.2. No estoppel effect when challenging development conditions.

A city or county may not assert before a board of adjustment or in any civil action the defense
of estoppel as a result of actions by the landowner or permit applicant to proceed with
development authorized by a development permit as defined in G.S. 143-755 if the landowner or
permit applicant is challenging conditions that were imposed and not consented to in writing by
a landowner or permit applicant."

SECTION 1.11. G.S. 6-21.7 reads as rewritten:
"§ 6-21.7. Attorneys' fees; cities or counties acting outside the scope of their authority.
In any action in which a city or county is a party, upon a finding by the court that the city or

county acted-eutside-the-scope-of-itslegalautherity,-violated a statute or case law setting forth

unambiguous limits on its authority, the court may-shall award reasonable attorneys' fees and
costs to the party who successfully challenged the C|tys or countys aetlen—plﬂeweleel—that—tt—the

awapel—attemeys—fees—aeel—eest&actlon In anv actlon in WhICh a C|tv or countv |s a party, upon
finding by the court that the city or county took action inconsistent with, or in violation of,
G.S. 160A-360.1, 153A-320.1, or 143-755, the court shall award reasonable attorneys' fees and
costs to the party who successfully challenged the local government's failure to comply with any
of those provisions. In all other matters, the court may award reasonable attorneys' fees and costs
to the prevailing private litigant. For purposes of this section, "unambiguous" means that the
limits of authority are not reasonably susceptible to multiple constructions."
SECTION 1.12. G.S. 160A-381 reads as rewritten:
"8 160A-381. Grant of power.
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(© The regulations may also provide that the board of adjustment, the planning board, or
the city council may issue special use permits or conditional use permits in the classes of cases
or situations and in accordance with the principles, conditions, safeguards, and procedures
specified therein and may impose reasonable and appropriate conditions and safeguards upon
these permits. Conditions and safeguards imposed under this subsection shall not include
requirements for which the city does not have authority under statute to regulate nor requirements
for which the courts have held to be unenforceable if imposed directly by the eity-city, including,
without limitation, taxes, impact fees, building design elements within the scope of subsection
(h) of this section, driveway-related improvements in excess of those allowed in G.S. 136-18(29)
and G.S. 160A-307, or other unauthorized limitations on the development or use of land. When
deciding special use permits or conditional use permits, the city council or planning board shall
follow quasi-judicial procedures. Notice of hearings on special or conditional use permit
applications shall be as provided in G.S. 160A-388(a2). No vote greater than a majority vote
shall be required for the city council or planning board to issue such permits. For the purposes of
this section, vacant positions on the board and members who are disqualified from voting on a
quasi-judicial matter shall not be considered "members of the board" for calculation of the
requisite majority. Every such decision of the city council or planning board shall be subject to
review of the superior court in the nature of certiorari in accordance with G.S. 160A-388.

Where appropriate, such conditions may include requirements that street and utility
rights-of-way be dedicated to the public and that provision be made of recreational space and
facilities.

"

SECTION 1.13. G.S. 153A-340 reads as rewritten:
"§ 153A-340. Grant of power.

(c1) The regulations may also provide that the board of adjustment, the planning board, or
the board of commissioners may issue special use permits or conditional use permits in the
classes of cases or situations and in accordance with the principles, conditions, safeguards, and
procedures specified therein and may impose reasonable and appropriate conditions and
safeguards upon these permits. Conditions and safeguards imposed under this subsection shall
not include requirements for which the county does not have authority under statute to regulate
nor requirements for which the courts have held to be unenforceable if imposed directly by the
eeunty-county, including, without limitation, taxes, impact fees, building design elements within
the scope of subsection () of this section, driveway-related improvements in excess of those
allowed in G.S. 136-18(29), or other unauthorized limitations on the development or use of land.
Where appropriate, the conditions may include requirements that street and utility rights-of-way
be dedicated to the public and that recreational space be provided. When deciding special use
permits or conditional use permits, the board of county commissioners or planning board shall
follow quasi-judicial procedures. Notice of hearings on special or conditional use permit
applications shall be as provided in G.S. 160A-388(a2). No vote greater than a majority vote
shall be required for the board of county commissioners or planning board to issue such permits.
For the purposes of this section, vacant positions on the board and members who are disqualified
from voting on a quasi-judicial matter shall not be considered "members of the board" for
calculation of the requisite majority. Every such decision of the board of county commissioners
or planning board shall be subject to review of the superior court in the nature of certiorari
consistent with G.S. 160A-388.

"

SECTION 1.14. G.S. 160A-382 reads as rewritten:
"8 160A-382. Districts.
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(b) Property may be placed in a special use district, conditional use district, or conditional
district only in response to a petition by the owners of all the property to be included. Specific
conditions applicable to these districts may be proposed by the petitioner or the city or its
agencies, but only those conditions mutuathy—approved by the city and consented to by the
petitioner in writing may be incorporated into the zoning regulations or permit requirements.
Unless consented to by the petitioner in writing, in the exercise of the authority granted by this
section, including the establishment of special or conditional use districts or conditional zoning,
a city may not require, enforce, or incorporate into the zoning regulations or permit requirements
any condition or requirement not authorized by otherwise applicable law, including, without
limitation, taxes, impact fees, building design elements within the scope of G.S. 160A-381(h),
driveway-related improvements in excess of those allowed in G.S.136-18(29) and
G.S. 160A-307, or other unauthorized limitations on the development or use of land. Conditions
and site-specific standards imposed in a conditional district shall be limited to those that address
the conformance of the development and use of the site to city ordinances and an officially
adopted comprehensive or other plan and those that address the impacts reasonably expected to
be generated by the development or use of the site.

A statement analyzing the reasonableness of the proposed rezoning shall be prepared for each
petition for a rezoning to a special or conditional use district, or a conditional district, or other
small-scale rezoning.

"

SECTION 1.15. G.S. 153A-342 reads as rewritten:
"8 153A-342. Districts; zoning less than entire jurisdiction.

(b) Property may be placed in a special use district, conditional use district, or conditional
district only in response to a petition by the owners of all the property to be included. Specific
conditions applicable to the districts may be proposed by the petitioner or the county or its
agencies, but only those conditions mutualy-approved by the county and consented to by the
petitioner in writing may be incorporated into the zoning regulations or permit requirements.
Unless consented to by the petitioner in writing, in the exercise of the authority granted by this
section, including the establishment of special or conditional use districts or conditional zoning,
a_county may not require, enforce, or incorporate into the zoning regulations or permit
requirements any condition or requirement not authorized by otherwise applicable law, including,
without limitation, taxes, impact fees, building design elements within the scope of
G.S. 153A-340(1), driveway-related improvements in excess of those allowed in
G.S. 136-18(29), or other unauthorized limitations on the development or use of land. Conditions
and site-specific standards imposed in a conditional district shall be limited to those that address
the conformance of the development and use of the site to county ordinances and an officially
adopted comprehensive or other plan and those that address the impacts reasonably expected to
be generated by the development or use of the site.

A statement analyzing the reasonableness of the proposed rezoning shall be prepared for each
petition for a rezoning to a special or conditional use district, or a conditional district, or other
small-scale rezoning.

"

SECTION 1.16. G.S. 160A-307 reads as rewritten:
"8 160A-307. Curb cut regulations.

(a) A city may by ordinance regulate the size, location, direction of traffic flow, and
manner of construction of driveway connections into any street or alley. The ordinance may
require the construction or reimbursement of the cost of construction and public dedication of
medians, acceleration and deceleration lanes, and traffic storage lanes for driveway connections
into any street or alley #if all of the following apply:
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1) The need for such improvements is reasonably attributable to the traffic using
the driveway:anddriveway.
2 The improvements serve the traffic of the driveway.
(b) No street or alley under the control of the Department of Transportation may be
|mproved Wlthout the consent of the Department of Transportatlon HGWGVGFI—f—t—heFe—l—S—a—G@H—ﬂ-th

shall not require the applicant to acquire rlqht of-way from property not owned by the appllcant
However, an applicant may voluntarily agree to acquire such right-of-way."

SECTION 1.17.(a) G.S. 153A-346 reads as rewritten:
"§ 153A-346. Conflict with other laws.

(b) When adopting regulations under this Part, a county may not use a definition of
building, dwelling, dwelling unit, bedroom, or sleeping unit that is mere—expansive—than
inconsistent with any definition of the same in another statute or in a rule adopted by a State
ageney-agency, including the State Building Code Council."”

SECTION 1.17.(b) G.S. 160A-390 reads as rewritten:
"8 160A-390. Conflict with other laws.

(b) When adopting regulations under this Part, a city may not use a definition of building,
dwelling, dwelling unit, bedroom, or sleeping unit that is mere-expansive-than-inconsistent with
any definition of the same in another statute or in a rule adopted by a State agenrey-agency,
including the State Building Code Council."

PART Il. PROVISIONS TO REORGANIZE, CONSOLIDATE, MODERNIZE, AND
CLARIFY STATUTES REGARDING LOCAL PLANNING AND DEVELOPMENT
REGULATION

SECTION 2.1.(a) The General Assembly finds that a coherent organization of the
statutes that authorize local government planning and development regulation is needed to make
the statutes simpler to find, easier to follow, and more uniform for all local governments.

SECTION 2.1.(b) The General Assembly finds that the parallel system of separate
city and county statutes regarding planning and development regulation has led to redundancy
and unintended differences in the wording of planning and development regulation statutes on
the same subject.

SECTION 2.1.(c) The General Assembly finds that numerous specialized statutes
affecting local planning and development regulation have been added in disparate Chapters of
the General Statutes over past decades, and that antiquated and confusing language exists in the
planning and development regulation statutes.

SECTION 2.1.(d) The General Assembly finds that, other than collecting some of
these statutes into Article 19 of Chapter 160A of the General Statutes in 1971 and Article 18 of
Chapter 153A of the General Statutes in 1973, no comprehensive reorganization of North
Carolina's planning and development regulation statutes has been undertaken.

SECTION 2.1.(e) The intent of the General Assembly by enactment of Part Il of this
act is to collect and organize existing statutes regarding local planning and development into a
single Chapter of the General Statutes and to consolidate the statutes affecting cities and counties.

SECTION 2.1.(f) The intent of the General Assembly by enactment of Part Il of this
act is to neither eliminate, diminish, enlarge, nor expand the authority of local governments to
exact land, construction, or money as part of the development approval process or otherwise
materially alter the scope of local authority to regulate development and any modifications from
earlier versions of Part Il of this bill should not be interpreted to affect the scope of local
government authority.
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SECTION 2.2. Atrticle 18 of Chapter 153A of the General Statutes is repealed.
SECTION 2.3. Atrticle 19 of Chapter 160A of the General Statutes is repealed.
SECTION 2.4. The General Statutes are amended by adding a new Chapter to read:
"Chapter 160D.
"Local Planning and Development Regulation.
"Article 1.
"General Provisions.

"8 160D-1-1. Application.

(a) The provisions of this Article shall apply to all development regulations and programs
adopted pursuant to this Chapter or applicable or related local acts. To the extent there are
contrary provisions in local charters or acts, G.S. 160D-1-11 is applicable unless this Chapter
expressly provides otherwise. The provisions of this Article also apply to any other local
ordinance that substantially affects land use and development.

(b)  The provisions of this Article are supplemental to specific provisions included in
other Articles of this Chapter. To the extent there are conflicts between the provisions of this
Article and the provisions of other Articles of this Chapter, the more specific provisions shall
control.

©) Local governments may also apply any of the definitions and procedures authorized
by this Chapter to any ordinance that does not substantially affect land use and development
adopted under the general police power of cities and counties, Article 8 of Chapter 160A of the
General Statutes and Article 6 of Chapter 153A of the General Statutes respectively, and may
employ any organizational structure, board, commission, or staffing arrangement authorized by
this Chapter to any or all aspects of those ordinances.

(d)  This Chapter does not expand, diminish, or alter the scope of authority for planning
and development regulation authorized by other Chapters of the General Statutes.

"8 160D-1-2. Definitions.

Unless otherwise specifically provided, or unless otherwise clearly required by the context,
the words and phrases defined in this section shall have the following meanings indicated when
used in this Chapter:

(1)  Administrative decision. — Decisions made in the implementation,
administration, or enforcement of development regulations that involve the
determination of facts and the application of objective standards set forth in
this Chapter or local government development requlations. These are
sometimes referred to as ministerial decisions or administrative
determinations.

(2)  Administrative hearing. — A proceeding to gather facts needed to make an
administrative decision.

3) Bona fide farm purposes. — Agricultural activities as set forth in
G.S. 160D-9-3.

(4)  Charter. — As defined in G.S. 160A-1(2).

(5) City. — As defined in G.S. 160A-1(2).

(6)  Comprehensive plan. — The comprehensive plan, land-use plan, small area
plans, neighborhood plans, transportation plan, capital improvement plan, and
any other plans regarding land use and development that have been officially
adopted by the governing board.

(7)  Conditional zoning. — A legislative zoning map amendment with site-specific

conditions incorporated into the zoning map amendment.

County. — Any one of the counties listed in G.S. 153A-10.

Decision-making board. — A governing board, planning board, board of
adjustment, historic district board, or other board assigned to make
guasi-judicial decisions under this Chapter.

SIS
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(10)

Determination. — A written, final, and binding order, requirement, or

(11)

determination regarding an administrative decision.
Developer. — A person, including a governmental agency or redevelopment

(12)

authority, who undertakes any development and who is the landowner of the
property to be developed or who has been authorized by the landowner to
undertake development on that property.

Development. — Unless the context clearly indicates otherwise, the term

(13)

means any of the following:

a. The construction, erection, alteration, enlargement, renovation,
substantial repair, movement to another site, or demolition of any
structure.

The excavation, grading, filling, clearing, or alteration of land.

The subdivision of land as defined in G.S. 160D-8-2.

The initiation or substantial change in the use of land or the intensity
of use of land.

This definition does not alter the scope of requlatory authority granted by this

Chapter.
Development approval. — An administrative or quasi-judicial approval made

20 |=

(14)

pursuant to this Chapter that is written and that is required prior to
commencing development or undertaking a specific activity, project, or
development proposal. Development approvals include, but are not limited to,
zoning permits, site plan approvals, special use permits, variances, and
certificates of appropriateness. The term also includes all other regulatory
approvals required by regulations adopted pursuant to this Chapter, including
plat approvals, permits issued, development agreements entered into, and
building permits issued.

Development regulation. — A unified development ordinance, zoning

(15)

requlation, subdivision requlation, erosion and sedimentation control
requlation, floodplain or flood damage prevention requlation, mountain ridge
protection  requlation,  stormwater  control  regulation,  wireless
telecommunication facility regulation, historic preservation or landmark
requlation, housing code, State Building Code enforcement, or any other
requlation adopted pursuant to this Chapter, or a local act or charter that
requlates land use or development.

Dwelling. — Any building, structure, manufactured home, or mobile home, or

(16)

part thereof, used and occupied for human habitation or intended to be so used,
and includes any outhouses and appurtenances belonging thereto or usually
enjoyed therewith. For the purposes of Article 12 of this Chapter, the term
does not include any manufactured home, mobile home, or recreational
vehicle, if used solely for a seasonal vacation purpose.

Evidentiary hearing. — A hearing to gather competent, material, and

(17)

substantial evidence in order to make findings for a guasi-judicial decision
required by a development requlation adopted under this Chapter.
Governing board. — The city council or board of county commissioners. The

(18)

term is interchangeable with the terms "board of aldermen™ and "boards of
commissioners" and shall mean any governing board without regard to the
terminology employed in charters, local acts, other portions of the General
Statutes, or local customary usage.

Landowner or owner. — The holder of the title in fee simple. Absent evidence

to the contrary, a local government may rely on the county tax records to
determine who is a landowner. The landowner may authorize a person holding
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(19)

a valid option, lease, or contract to purchase to act as his or her agent or
representative for the purpose of making applications for development

approvals.
Leqgislative decision. — The adoption, amendment, or repeal of a requlation

(20)

under this Chapter or an applicable local act. The term also includes the
decision to approve, amend, or rescind a development agreement consistent
with the provisions of Article 10 of this Chapter.

Legislative hearing. — A hearing to solicit public comment on a proposed

(21)

legislative decision.
Local act. — As defined in G.S. 160A-1(2).

(22)

Local government. — A city or county.

(23)

Manufactured home or mobile home. — A structure as defined in

(24)

G.S. 143-145(7).
Person. — An individual, partnership, firm, association, joint venture, public

(25)

or_private corporation, trust, estate, commission, board, public or private
institution, utility, cooperative, interstate body, the State of North Carolina
and its agencies and political subdivisions, or other legal entity.

Planning and development regulation jurisdiction. — The geographic area

(26)

defined in Part 2 of this Chapter within which a city or county may undertake
planning and apply the development requlations authorized by this Chapter.
Planning board. — Any board or commission established pursuant to

(27)

G.S. 160D-3-1.
Property. — All real property subject to land-use requlation by a local

(28)

government. The term includes any improvements or structures customarily
regarded as a part of real property.
Quasi-judicial decision. — A decision involving the finding of facts regarding

(29)

a_specific_application of a development regulation and that requires the
exercise of discretion when applying the standards of the regulation. The term
includes, but is not limited to, decisions involving variances, special use
permits, certificates of appropriateness, and appeals of administrative
determinations. Decisions on the approval of subdivision plats and site plans
are_quasi-judicial in nature if the regulation authorizes a decision-making
board to approve or deny the application based not only upon whether the
application complies with the specific requirements set forth in the requlation,
but also on whether the application complies with one or more generally stated
standards requiring a discretionary decision on the findings to be made by the
decision-making board.

Site plan. — A scaled drawing and supporting text showing the relationship

(30)

between lot lines and the existing or proposed uses, buildings, or structures on
the lot. The site plan may include site-specific details such as building areas,
building height and floor area, setbacks from lot lines and street rights-of-way,
intensities, densities, utility lines and locations, parking, access points, roads,
and stormwater control facilities that are depicted to show compliance with
all legally required development regulations that are applicable to the project
and the site plan review. A site plan approval based solely upon application of
objective standards is an administrative decision and a site plan approval
based in whole or in part upon the application of standards involving judgment
and discretion is a quasi-judicial decision. A site plan may also be approved
as part of a conditional zoning decision.

Special use permit. — A permit issued to authorize development or land uses
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substantial evidence establishing compliance with one or more general
standards requiring that judgment and discretion be exercised as well as
compliance with specific standards. The term includes permits previously
referred to as conditional use permits or special exceptions.

(31) Subdivision. — The division of land for the purpose of sale or development as
specified in G.S. 160D-8-2.

(32) Subdivision regulation. — A subdivision regulation authorized by Article 8 of
this Chapter.

(33) Vested right. — The right to undertake and complete the development and use
of property under the terms and conditions of an approval secured as specified
in G.S. 160D-1-8 or under common law.

(34) Zoning map amendment or rezoning. — An amendment to a zoning regulation
for the purpose of changing the zoning district that is applied to a specified
property or properties. The term also includes (i) the initial application of
zoning when land is added to the territorial jurisdiction of a local government
that has previously adopted zoning regulations and (ii) the application of an
overlay zoning district or a conditional zoning district. The term does not
include (i) the initial adoption of a zoning map by a local government, (ii) the
repeal of a zoning map and readoption of a new zoning map for the entire
planning and development requlation jurisdiction, or (iii) updating the zoning
map to incorporate amendments to the names of zoning districts made by
zoning text amendments where there are no changes in the boundaries of the
zoning district or land uses permitted in the district.

(35) Zoning requlation. — A zoning requlation authorized by Article 7 of this
Chapter.

"8 160D-1-3. Unified development ordinance.

A local government may elect to combine any of the requlations authorized by this Chapter
into a unified ordinance. Unless expressly provided otherwise, a local government may apply
any of the definitions and procedures authorized by law to any or all aspects of the unified
ordinance _and may employ any organizational structure, board, commission, or staffing
arrangement authorized by law to any or all aspects of the ordinance. Inclusion of a regulation
authorized by this Chapter or local act in a unified development ordinance does not expand,
diminish, or alter the scope of authority for those regulations.

"8 160D-1-4. Development approvals run with the land.

Unless provided otherwise by law, all rights, privileges, benefits, burdens, and obligations
created by development approvals made pursuant to this Chapter attach to and run with the land.
"8 160D-1-5. Maps.

(@)  Zoning Map. — Zoning district boundaries adopted pursuant to this Chapter shall be
drawn on a map that is adopted or incorporated within a duly adopted development requlation.
Zoning district maps that are so adopted shall be maintained for public inspection in the office of
the local government clerk or such other office as specified in the development regulation. The
maps may be in paper or a digital format approved by the local government.

(b) Incorporation by Reference. — Development requlations adopted pursuant to this
Chapter may reference or_incorporate by reference flood insurance rate maps, watershed
boundary maps, or other maps officially adopted or promulgated by State and federal agencies.
For these maps a regulation text or zoning map may reference a specific officially adopted map
or may incorporate by reference the most recent officially adopted version of such maps. When
zoning district boundaries are based on these maps, the regulation may provide that the zoning
district boundaries are automatically amended to remain consistent with changes in the officially
promulgated State or federal maps, provided a copy of the currently effective version of any
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incorporated map shall be maintained for public inspection as provided in subsection (a) of this
section.

©) Copies. — Copies of the zoning district map may be reproduced by any method of
reproduction that gives legible and permanent copies and, when certified by the local government
clerk in accordance with G.S. 160A-79 or G.S. 153A-50, shall be admissible into evidence and
shall have the same force and effect as would the original map.

"8 160D-1-6. Refund of illegal fees.

If a local government is found to have illegally imposed a tax, fee, or monetary contribution
for development or a development approval not specifically authorized by law, the local
government shall return the tax, fee, or monetary contribution plus interest of six percent (6%)
per annum to the person who made the payment or as directed by a court if the person making
the payment is no longer in existence.

"§ 160D-1-7. Moratoria.

(@ Authority. — As provided in this section, local governments may adopt temporary
moratoria on any development approval required by law, except for the purpose of developing
and adopting new or amended plans or development requlations governing residential uses. The
duration of any moratorium shall be reasonable in light of the specific conditions that warrant
imposition of the moratorium and may not exceed the period of time necessary to correct, modify,
or resolve such conditions.

(b) Hearing Required. — Except in cases of imminent and substantial threat to public
health or safety, before adopting a development regulation imposing a development moratorium
with a duration of 60 days or any shorter period, the governing board shall hold a legislative
hearing and shall publish a notice of the hearing in a newspaper having general circulation in the
area not less than seven days before the date set for the hearing. A development moratorium with
a duration of 61 days or longer, and any extension of a moratorium so that the total duration is
61 days or longer, is subject to the notice and hearing requirements of G.S. 160D-6-1.

(©) Exempt Projects. — Absent an imminent threat to public health or safety, a
development moratorium adopted pursuant to this section shall not apply to any project for which
avalid building permit issued pursuant to G.S. 160D-11-8 is outstanding, to any project for which
a special use permit application has been accepted as complete, to development set forth in a
site-specific or phased vesting plan approved pursuant to G.S. 160D-1-8, to development for
which substantial expenditures have already been made in good-faith reliance on a prior valid
development approval, or to preliminary or final subdivision plats that have been accepted for
review by the local government prior to the call for a hearing to adopt the moratorium. Any
preliminary subdivision plat accepted for review by the local government prior to the call for a
hearing, if subsequently approved, shall be allowed to proceed to final plat approval without
being subject to the moratorium. Notwithstanding the foregoing, if a complete application for a
development approval has been submitted prior to the effective date of a moratorium,
G.S. 160D-1-8(b) shall be applicable when permit processing resumes.

(d) Required Statements. — Any development regulation establishing a development
moratorium must include, at the time of adoption, each of the following:

(1) A statement of the problems or conditions necessitating the moratorium and
what courses of action, alternative to a moratorium, were considered by the
local government and why those alternative courses of action were not deemed
adequate.

(2) A statement of the development approvals subject to the moratorium and how
a_moratorium on those approvals will address the problems or conditions
leading to imposition of the moratorium.

(3) A date for termination of the moratorium and a statement setting forth why
that duration is reasonably necessary to address the problems or conditions
leading to imposition of the moratorium.
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(4) A statement of the actions, and the schedule for those actions, proposed to be
taken by the local government during the duration of the moratorium to
address the problems or conditions leading to imposition of the moratorium.

(e) Limit on Renewal or Extension. — No moratorium may be subsequently renewed or
extended for any additional period unless the local government shall have taken all reasonable
and feasible steps proposed to be taken in its ordinance establishing the moratorium to address
the problems or conditions leading to imposition of the moratorium and unless new facts and
conditions warrant an extension. Any ordinance renewing or extending a development
moratorium must include, at the time of adoption, the findings set forth in subdivisions (1)
through (4) of subsection (d) of this section, including what new facts or conditions warrant the
extension.

(f) Expedited Judicial Review. — Any person aggrieved by the imposition of a
moratorium on development approvals required by law may apply to the General Court of Justice
for_an order _enjoining the enforcement of the moratorium. Actions brought pursuant to this
section shall be scheduled for expedited hearing, and subsequent proceedings in those actions
shall be accorded priority by the trial and appellate courts. In such actions, the local government
shall have the burden of showing compliance with the procedural requirements of this subsection.
"8 160D-1-8. Vested rights and permit choice.

(a) Findings. — The General Assembly recognizes that local government approval of
development typically follows significant investment in site evaluation, planning, development
costs, consultant fees, and related expenses. The General Assembly finds that it is necessary and
desirable to provide for the establishment of certain vested rights in order to ensure reasonable
certainty, stability, and fairness in the development regulation process, to secure the reasonable
expectations of landowners, and to foster cooperation between the public and private sectors in
land-use planning and development regulation. The provisions of this section strike an
appropriate balance between private expectations and the public interest.

(b)  Permit Choice. — If an application made in accordance with local regulation is
submitted for a development approval required pursuant to this Chapter and a development
requlation changes between the time the application was submitted and a decision is made, the
applicant may choose which version of the development requlation will apply to the application.
If the development permit applicant chooses the version of the rule or ordinance applicable at the
time of the permit application, the development permit applicant shall not be required to await
the outcome of the amendment to the rule, map, or ordinance prior to acting on the development
permit. This section applies to all development approvals issued by the State and by local
governments. The duration of vested rights created by development approvals is as set forth in
subsection (d) of this section.

(©) Process to Claim Vested Right. — A person claiming a statutory or common law vested
right may submit information to substantiate that claim to the zoning administrator or other
officer designated by a development requlation, who shall make an initial determination as to the
existence of the vested right. The decision of the zoning administrator or officer may be appealed
under G.S. 160D-4-5. On appeal, the existence of a vested right shall be reviewed de novo. In
lieu of seeking such a determination, a person claiming a vested right may bring an original civil
action as provided by G.S. 160D-4-5(c).

(d)  Types and Duration of Statutory Vested Rights. — Except as provided by this section
and subject to subsection (b) of this section, amendments in local development regulations shall
not be applicable or enforceable with regard to development that has been permitted or approved
pursuant to this Chapter so long as one of the types of approvals listed in this subsection remains
valid and unexpired. Each type of vested right listed in this subsection is defined by and is subject
to the limitations provided in this section. Vested rights established under this section are not
mutually exclusive. The establishment of a vested right under this section does not preclude the
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establishment of one or more other vested rights or vesting by common law principles. Vested

rights established by local government approvals are as follows:

)

2
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Six_months — Building permits. — Pursuant to G.S. 160D-11-9, a building
permit expires six months after issuance unless work under the permit has
commenced. Building permits also expire if work is discontinued for a period
of 12 months after work has commenced.
One vyear — Other local development approvals. — Pursuant to
G.S. 160D-4-3(c), unless otherwise specified by statute or local ordinance, all
other local development approvals expire one year after issuance unless work
has substantially commenced. Expiration of a local development approval
shall not affect the duration of a vested right established under this section or
vested rights established under common law.
Two to five years — Site-specific vesting plans. —
a. Duration. — A vested right for a site-specific vesting plan shall remain
vested for a period of two years. This vesting shall not be extended by
any amendments or modifications to a site-specific vesting plan unless
expressly provided by the local government. A local government may
provide that rights regarding a site-specific vesting plan shall be vested
for a period exceeding two years, but not exceeding five years, if
warranted by the size and phasing of development, the level of
investment, the need for the development, economic cycles, and
market conditions, or other considerations. This determination shall be
in the discretion of the local government and shall be made following
the process specified for the particular form of a site-specific vesting
plan involved in accordance with sub-subdivision c. of this
subdivision.
Relation to building permits. — A right vested as provided in this
subsection shall terminate at the end of the applicable vesting period
with respect to buildings and uses for which no valid building permit
applications have been filed. Upon issuance of a building permit, the
provisions of G.S.160D-11-9 and G.S. 160D-11-13 shall apply,
except that the permit shall not expire or be revoked because of the
running of time while a vested right under this subsection exists.
Requirements for site-specific vesting plans. — For the purposes of this
section, a "site-specific vesting plan" means a plan submitted to a local
government pursuant to this section describing with reasonable
certainty the type and intensity of use for a specific parcel or parcels
of property. The plan may be in the form of, but not be limited to, any
of the following plans or approvals: a planned unit development plan,
a subdivision plat, a site plan, a preliminary or general development
plan, a special use permit, a conditional zoning, or any other
development approval as may be used by a local government. Unless
otherwise expressly provided by the local government, the plan shall
include the approximate boundaries of the site; significant
topographical and other natural features affecting development of the
site; the approximate location on the site of the proposed buildings,
structures, and other improvements; the approximate dimensions,
including height, of the proposed buildings and other structures; and
the approximate location of all existing and proposed infrastructure on
the site, including water, sewer, roads, and pedestrian walkways. What
constitutes a site-specific vesting plan shall be defined by the relevant
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development regulation, and the development approval that triggers
vesting shall be so identified at the time of its approval. At a minimum,
the reqgulation shall designate a vesting point earlier than the issuance
of a building permit. In the event a local government fails to adopt a
regulation setting forth what constitutes a site-specific vesting plan,
any development approval shall be considered to be a site-specific
vesting plan. A variance shall not constitute a site-specific vesting plan
and approval of a site-specific vesting plan with the condition that a
variance be obtained shall not confer a vested right unless and until the
necessary variance is obtained. If a sketch plan or other document fails
to describe with reasonable certainty the type and intensity of use for
a_specified parcel or parcels of property, it may not constitute a
site-specific vesting plan.

Process for approval and amendment of site-specific vesting plans. —
If a site-specific vesting plan is based on an approval required by a
local development regulation, the local government shall provide
whatever notice and hearing is required for that underlying approval.
If the duration of the underlying approval is less than two years, that
shall not affect the duration of the site-specific vesting plan established
under this subdivision. If the site-specific vesting plan is not based on
such an approval, a legislative hearing with notice as required by
G.S. 160D-6-2 shall be held. A local government may approve a
site-specific_vesting plan upon such terms and conditions as may
reasonably be necessary to protect the public health, safety, and
welfare. Such conditional approval shall result in a vested right,
although failure to abide by its terms and conditions will result in a
forfeiture of vested rights. A local government shall not require a
landowner to waive vested rights as a condition of developmental
approval. A site-specific vesting plan shall be deemed approved upon
the effective date of the local government's decision approving the
plan or such other date as determined by the governing board upon
approval. An approved site-specific vesting plan and its conditions
may be amended with the approval of the owner and the local
government as follows: any substantial modification must be reviewed
and approved in the same manner as the original approval; minor
modifications may be approved by staff, if such are defined and
authorized by local regulation.

Seven years — Multiphase developments. — A multiphase development shall
be vested for the entire development with the zoning regulations, subdivision
requlations, and unified development ordinances in place at the time a site
plan approval is granted for the initial phase of the multiphase development.
This right shall remain vested for a period of seven years from the time a site
plan approval is granted for the initial phase of the multiphase development.
For purposes of this subsection, "multiphase development” means a
development containing 100 acres or more that (i) is submitted for site plan
approval for construction to occur in more than one phase and (ii) is subject
to _a master development plan with committed elements, including a
requirement to offer land for public use as a condition of its master
development plan approval.
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5)

Indefinite — Development agreements. — A vested right of reasonable duration
may be specified in a development agreement approved under Article 10 of

this Chapter.

(e) Continuing Review. — Following approval or conditional approval of a statutory

vested right, a local government may make subsequent reviews and require subseqguent approvals

by the local government to ensure compliance with the terms and conditions of the original

approval, provided that such reviews and approvals are not inconsistent with the original

approval. The local government may revoke the original approval for failure to comply with

applicable terms and conditions of the original approval or the applicable local development

regulations.

) Exceptions. — The provisions of this section are subject to the following:

1)
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A vested right, once established as provided for by subdivision (3) or (4) of
subsection (d) of this section, precludes any zoning action by a local
government that would change, alter, impair, prevent, diminish, or otherwise
delay the development or use of the property as set forth in an approved vested
right, except when any of the following conditions are present:

The written consent of the affected landowner.

Findings made, after notice and an evidentiary hearing, that natural or
man-made hazards on or in the immediate vicinity of the property, if
uncorrected, would pose a serious threat to the public health, safety,
and welfare if the project were to proceed as contemplated in the
approved vested right.

The extent to which the affected landowner receives compensation for
all costs, expenses, and other losses incurred by the landowner,
including, but not limited to, all fees paid in consideration of financing,
and all architectural, planning, marketing, legal, and other consulting
fees incurred after approval by the local government, together with
interest as is provided in G.S. 160D-1-6. Compensation shall not
include any diminution in the value of the property that is caused by
such action.

Findings made, after notice and an evidentiary hearing, that the
landowner or the landowner's representative intentionally supplied
inaccurate information or made material misrepresentations that made
a_difference in the approval by the local government of the vested
right.

The enactment or promulgation of a State or federal law or regulation
that precludes development as contemplated in the approved vested
right, in which case the local government may modify the affected
provisions, upon a finding that the change in State or federal law has
a_fundamental effect on the plan, after notice and an evidentiary
hearing.

The establishment of a vested right under subdivision (3) or (4) of subsection
(d) of this section shall not preclude the application of overlay zoning or other
development requlation that imposes additional requirements but does not
affect the allowable type or intensity of use, or ordinances or requlations that
are general in nature and are applicable to all property subject to development
requlation by a local government, including, but not limited to, building, fire,
plumbing, electrical, and mechanical codes. Otherwise applicable new
requlations shall become effective with respect to property that is subject to a
vested right established under this section upon the expiration or termination
of the vested rights period provided for in this section.
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3) Notwithstanding any provision of this section, the establishment of a vested
right under this section shall not preclude, change, or impair the authority of
a local government to adopt and enforce development requlation provisions
governing nonconforming situations or uses.

(Q) Miscellaneous Provisions. — A vested right obtained under this section is not a
personal right but shall attach to and run with the applicable property. After approval of a vested
right under this section, all successors to the original landowner shall be entitled to exercise such
rights. Nothing in this section shall preclude judicial determination, based on common law
principles or other statutory provisions, that a vested right exists in a particular case or that a
compensable taking has occurred. Except as expressly provided in this section, nothing in this
section shall be construed to alter the existing common law.

"8 160D-1-9. Conflicts of interest.

(a) Governing Board. — A governing board member shall not vote on any legislative
decision regarding a development requlation adopted pursuant to this Chapter where the outcome
of the matter being considered is reasonably likely to have a direct, substantial, and readily
identifiable financial impact on the member. A governing board member shall not vote on any
zoning amendment if the landowner of the property subject to a rezoning petition or the applicant
for a text amendment is a person with whom the member has a close familial, business, or other
associational relationship.

(b)  Appointed Boards. — Members of appointed boards shall not vote on any advisory or
legislative decision regarding a development regulation adopted pursuant to this Chapter where
the outcome of the matter being considered is reasonably likely to have a direct, substantial, and
readily identifiable financial impact on the member. An appointed board member shall not vote
on any zoning amendment if the landowner of the property subject to a rezoning petition or the
applicant for a text amendment is a person with whom the member has a close familial, business,
or other associational relationship.

(c)  Administrative Staff. — No staff member shall make a final decision on an
administrative decision required by this Chapter if the outcome of that decision would have a
direct, substantial, and readily identifiable financial impact on the staff member or if the applicant
or _other person subject to that decision is a person with whom the staff member has a close
familial, business, or other associational relationship. If a staff member has a conflict of interest
under this section, the decision shall be assigned to the supervisor of the staff person or such
other staff person as may be designated by the development regulation or other ordinance.

No staff member shall be financially interested or employed by a business that is financially
interested in a development subject to requlation under this Chapter unless the staff member is
the owner of the land or building involved. No staff member or other individual or an employee
of a company contracting with a local government to provide staff support shall engage in any
work that is inconsistent with his or her duties or with the interest of the local government, as
determined by the local government.

(d)  Quasi-Judicial Decisions. — A member of any board exercising quasi-judicial
functions pursuant to this Chapter shall not participate in or vote on any guasi-judicial matter in
a manner that would violate affected persons' constitutional rights to an impartial decision maker.
Impermissible violations of due process include, but are not limited to, a member having a fixed
opinion prior to hearing the matter that is not susceptible to change, undisclosed ex parte
communications, a close familial, business, or other associational relationship with an affected
person, or a financial interest in the outcome of the matter.

(e) Resolution of Objection. — If an objection is raised to a board member's participation
at or prior to the hearing or vote on a particular matter and that member does not recuse himself
or herself, the remaining members of the board shall by majority vote rule on the objection.
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) Familial Relationship. — For purposes of this section, a "close familial relationship"
means a spouse, parent, child, brother, sister, grandparent, or grandchild. The term includes the
step, half, and in-law relationships.

"§ 160D-1-10. Chapter construction.

(a) G.S. 153A-4 and G.S. 160A-4 are applicable to this Chapter.

(b) "Written™ or "in writing" is deemed to include electronic documentation.

©) Unless specified otherwise, in the absence of evidence to the contrary, delivery by
first-class mail shall be deemed received on the third business day following deposit of the item
for mailing with the United States Postal Service, and delivery by electronic mail shall be deemed
received on the date sent.

"8 160D-1-11. Effect on prior laws.

(@ The enactment of this Chapter shall not require the readoption of any local
government ordinance enacted pursuant to laws that were in effect before the effective date of
this Chapter and are restated or revised herein. The provisions of this Chapter shall not affect any
act heretofore done, any liability incurred, any right accrued or vested, or any suit or prosecution
begun or cause of action accrued as of the effective date of this Chapter. The enactment of this
Chapter shall not be deemed to amend the geographic area within which local government
development regulations adopted prior to January 1, 2019, are effective.

(b) G.S.153A-3 and G.S. 160A-3 are applicable to this Chapter. Nothing in this Chapter
repeals or amends a charter or local act in effect as of the effective date of this Chapter unless
this Chapter or a subsequent enactment of the General Assembly clearly shows a legislative intent
to repeal or supersede that charter or local act.

(©) Whenever a reference is made in another section of the General Statutes or any local
act, or any local government ordinance, resolution, or order, to a portion of Article 19 of Chapter
160A of the General Statutes or Article 18 of Chapter 153A of the General Statutes that is
repealed or superseded by this Chapter, the reference shall be deemed amended to refer to that
portion of this Chapter that most nearly corresponds to the repealed or superseded portion of
Article 19 of Chapter 160A or Article 18 of Chapter 153A of the General Statutes.

"Article 2.
"Planning and Development Regulation Jurisdiction.
"8 160D-2-1. Planning and development requlation jurisdiction.

(a) Municipalities. — All of the powers granted by this Chapter may be exercised by any
city within its corporate limits and within any extraterritorial area established pursuant to
G.S. 160D-2.

(b)  Counties. — All of the powers granted by this Chapter may be exercised by any county
throughout the county except in areas subject to municipal planning and development regulation
jurisdiction.

"8 160D-2-2. Municipal extraterritorial jurisdiction.

(a) Geographic Scope. — Any city may exercise the powers granted to cities under this
Chapter within a defined area extending not more than one mile beyond its contiguous corporate
limits. In addition, a city of 10,000 or more population but less than 25,000 may exercise these
powers over an area extending not more than two miles beyond its limits and a city of 25,000 or
more population may exercise these powers over an area extending not more than three miles
beyond its limits. In determining the population of a city for the purposes of this Chapter, the city
council and the board of county commissioners may use the most recent annual estimate of
population as certified by the Secretary of the North Carolina Department of Administration.
Pursuant to G.S. 160A-58.4, extraterritorial municipal planning and development regulation may
be extended only from the primary corporate boundary of a city and not from the boundary of
satellite areas of the city.

(b)  Authority in the Extraterritorial Area. — A city may not exercise any power conferred
by this Chapter in its extraterritorial jurisdiction that it is not exercising within its corporate limits.

Senate Bill 355 Session Law 2019-111 Page 27



A city may exercise in its extraterritorial area all powers conferred by this Chapter that it is
exercising within its corporate limits. If a city fails to extend a particular type of development
requlation to the extraterritorial area, the county may elect to exercise that particular type of
requlation in the extraterritorial area.

©) County Approval of City Jurisdiction. — Notwithstanding subsection (a) of this
section, no city may extend its extraterritorial powers into any area for which the county has
adopted and is enforcing county zoning and subdivision regulations. However, the city may do
so where the county is not exercising both of these powers, or when the city and the county have
agreed upon the area within which each will exercise the powers conferred by this Chapter. No
city may extend its extraterritorial powers beyond one mile from its corporate limits without the
approval of the board or boards of county commissioners with jurisdiction over the area.

(d) Notice of Proposed Jurisdiction Change. — Any municipality proposing to exercise
extraterritorial jurisdiction under this Chapter shall notify the owners of all parcels of land
proposed for addition to the area of extraterritorial jurisdiction, as shown on the county tax
records. The notice shall be sent by first-class mail to the last addresses listed for affected
property owners in the county tax records. The notice shall inform the landowner of the effect of
the extension of extraterritorial jurisdiction, of the landowner's right to participate in a legislative
hearing prior to adoption of any ordinance extending the area of extraterritorial jurisdiction, as
provided in G.S. 160D-6-1, and of the right of all residents of the area to apply to the board of
county commissioners to serve as a representative on the planning board and the board of
adjustment, as provided in G.S. 160D-3-3. The notice shall be mailed at least 30 days prior to the
date of the hearing. The person or persons mailing the notices shall certify to the city council that
the notices were sent by first-class mail, and the certificate shall be deemed conclusive in the
absence of fraud.

(e) Boundaries. — Any council exercising extraterritorial jurisdiction under this Chapter
shall adopt an ordinance specifying the areas to be included based upon existing or projected
urban development and areas of critical concern to the city, as evidenced by officially adopted
plans for its development. A single jurisdictional boundary shall be applicable for all powers
conferred in this Chapter. Boundaries shall be defined, to the extent feasible, in terms of
geographical features identifiable on the ground. Boundaries may follow parcel ownership
boundaries. A council may, in its discretion, exclude from its extraterritorial jurisdiction areas
lying in another county, areas separated from the city by barriers to urban growth, or areas whose
projected development will have minimal impact on the city. The boundaries specified in the
ordinance shall at all times be drawn on a map, set forth in a written description, or shown by a
combination of these technigues. This delineation shall be maintained in the manner provided in
G.S. 160A-22 for the delineation of the corporate limits and shall be recorded in the office of the
register of deeds of each county in which any portion of the area lies.

Where the extraterritorial jurisdiction of two or more cities overlaps, the jurisdictional
boundary between them shall be a line connecting the midway points of the overlapping area
unless the city councils agree to another boundary line within the overlapping area based upon
existing or projected patterns of development.

(f) County Authority Within City Jurisdiction. — The county may, on request of the city
council, exercise any or all of these powers in any or all areas lying within the city's corporate
limits or within the city's specified area of extraterritorial jurisdiction.

(@)  Transfer of Jurisdiction. — When a city annexes, or a new city is incorporated in, or a
city extends its jurisdiction to include, an area that is currently being requlated by the county, the
county development regulations and powers of enforcement shall remain in effect until (i) the
city has adopted such development regulations or (ii) a period of 60 days has elapsed following
the annexation, extension, or_incorporation, whichever is sooner. Prior to the transfer of
jurisdiction, the city may hold hearings and take any other measures consistent with

Page 28 Session Law 2019-111 Senate Bill 355



G.S. 160D-2-4 that may be required in order to adopt and apply its development requlations for
the area at the same time it assumes jurisdiction.

(h) Relinquishment of Jurisdiction. — When a city relinquishes jurisdiction over an area
that it is requlating under this Chapter to a county, the city development regulations and powers
of enforcement shall remain in effect until (i) the county has adopted such development
requlation or (ii) a period of 60 days has elapsed following the action by which the city
relinquished jurisdiction, whichever is sooner. Prior to the transfer of jurisdiction, the county
may hold hearings and take other measures consistent with G.S. 160D-2-4 that may be required
in order to adopt and apply its development requlations for the area at the same time it assumes
jurisdiction.

(i) Process for Local Government Approval. — When a local government is granted
powers by this section subject to the request, approval, or agreement of another local government,
the request, approval, or agreement shall be evidenced by a formally adopted resolution of the
governing board of the local government. Any such request, approval, or agreement can be
rescinded upon two years' written notice to the other governing boards concerned by repealing
the resolution. The resolution may be modified at any time by mutual agreement of the governing
boards concerned.

() Local Acts. — Nothing in this section shall repeal, modify, or amend any local act that
defines the boundaries of a city's extraterritorial jurisdiction by metes and bounds or courses and
distances.

(k) Effect on Vested Rights. — Whenever a city or county, pursuant to this section,
acquires jurisdiction over a territory that theretofore has been subject to the jurisdiction of another
local government, any person who has acquired vested rights in the surrendering jurisdiction may
exercise those rights as if no change of jurisdiction had occurred. The city or county acquiring
jurisdiction may take any action regarding such a development approval, certificate, or other
evidence of compliance that could have been taken by the local government surrendering
jurisdiction pursuant to its development regulations. Except as provided in this subsection, any
building, structure, or other land use in a territory over which a city or county has acquired
jurisdiction is subject to the development requlations of the city or county.

"8 160D-2-3. Split jurisdiction.

If a parcel of land lies within the planning and development requlation jurisdiction of more
than one local government, for the purposes of this Chapter, the local governments may, by
mutual agreement pursuant to Article 20 of Chapter 160A of the General Statutes and with the
written consent of the landowner, assign exclusive planning and development regulation
jurisdiction under this Chapter for the entire parcel to any one of those local governments. Such
a_mutual agreement shall only be applicable to development requlations and shall not affect
taxation or other nonregulatory matters. The mutual agreement shall be evidenced by a resolution
formally adopted by each governing board and recorded with the register of deeds in the county
where the property is located within 14 days of the adoption of the last required resolution.

"8 160D-2-4. Pending jurisdiction.

After consideration of a change in local government jurisdiction has been formally proposed,
the local government that is potentially receiving jurisdiction may receive and process proposals
to adopt development regulations and any application for development approvals that would be
required in that local government if the jurisdiction is changed. No final decisions shall be made
on_any development approval prior to the actual transfer of jurisdiction. Acceptance of
jurisdiction, adoption of development regulations, and decisions on development approvals may
be made concurrently and may have a common effective date.

"Article 3.
"Boards and Organizational Arrangements.
"8 160D-3-1. Planning boards.
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(a) Composition. — A local government may by ordinance provide for the appointment
and compensation of a planning board or may designate one or more boards or commissions to
perform the duties of a planning board. A planning board established pursuant to this section may
include, but shall not be limited to, one or more of the following:

(1) A planning board of any size or composition deemed appropriate, organized
in any manner deemed appropriate; provided, however, the board shall have
at least three members.

(2)  Ajoint planning board created by two or more local governments pursuant to
Part 1 of Article 20 of Chapter 160A of the General Statutes.

(b) Duties. — A planning board may be assigned the following powers and duties:

(1) To prepare, review, maintain, monitor, and periodically update and
recommend to the governing board a comprehensive plan, and such other
plans as deemed appropriate, and conduct ongoing related research, data
collection, mapping, and analysis.

(2) To facilitate and coordinate citizen engagement and participation in the
planning process.

(3)  To develop and recommend policies, ordinances, development regulations,
administrative procedures, and other means for carrying out plans in a
coordinated and efficient manner.

(4)  To advise the governing board concerning the implementation of plans,
including, but not limited to, review and comment on all zoning text and map
amendments as required by G.S. 160D-6-4.

(5)  To exercise any functions in the administration and enforcement of various
means for carrying out plans that the governing board may direct.

(6) To provide a preliminary forum for review of quasi-judicial decisions,

provided that no part of the forum or recommendation may be used as a basis
for the deciding board.
(7)  To perform any other related duties that the governing board may direct.
"8 160D-3-2. Boards of adjustment.

(a) Composition. — A local government may by ordinance provide for the appointment
and compensation of a board of adjustment consisting of five or more members, each to be
appointed for three-year terms. In appointing the original members or in the filling of vacancies
caused by the expiration of the terms of existing members, the governing board may appoint
certain members for less than three years so that the terms of all members shall not expire at the
same time. The governing board may appoint and provide compensation for alternate members
to serve on the board in the absence or temporary disqualification of any regular member or to
fill a vacancy pending appointment of a member. Alternate members shall be appointed for the
same term, at the same time, and in the same manner as regular members. Each alternate member
serving on behalf of any reqular member has all the powers and duties of a reqular member.

(b)  Duties. — The board shall hear and decide all matters upon which it is required to pass
under any statute or development requlation adopted under this Chapter. The ordinance may
designate a planning board or governing board to perform any of the duties of a board of
adjustment in addition to its other duties and may create and designate specialized boards
to hear technical appeals. If any board other than the board of adjustment is assigned
decision-making authority for any guasi-judicial matter, that board shall comply with all of the
procedures and the process applicable to a board of adjustment in _making quasi-judicial
decisions.

"8 160D-3-3. Historic preservation commission.

(@ Composition. — Before it may designate one or more landmarks or historic districts
pursuant to Part 4 of Article 9 of this Chapter, the governing board shall establish a historic
preservation commission. The governing board shall determine the number of the members of
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the commission, which shall be at least three, and the length of their terms, which shall be no
greater than four years. A majority of the members of the commission shall have demonstrated
special interest, experience, or education in history, architecture, archaeoloqgy, or related fields.
All the members shall reside within the planning and development regulation jurisdiction of the
local government as established pursuant to this Chapter. The commission may appoint advisory
bodies and committees as appropriate. Members of the commission may be reimbursed for actual
expenses incidental to the performance of their duties within the limits of any funds available to
the commission but shall serve without pay unless otherwise provided in the ordinance
establishing the commission.

(b)  Alternative Forms. — In lieu of establishing a historic preservation commission, a local
government may designate as its historic preservation commission (i) a separate historic districts
commission or a separate historic landmarks commission established pursuant to this Chapter to
deal only with historic districts or landmarks respectively, (ii) a planning board established
pursuant to this Chapter, or (iii) a community appearance commission established pursuant to
this Chapter. In order for a commission or board other than the historic preservation commission
to be designated, at least three of its members shall have demonstrated special interest,
experience, or education in history, architecture, or related fields. At the discretion of a local
government, the ordinance may also provide that the preservation commission may exercise
within a historic district any or all of the powers of a planning board or a community appearance
commission.

() Joint Commissions. — Local governments may establish or designate a joint
preservation commission. If a joint commission is established or designated, it shall have the
same _composition as specified by this section, and the local governments involved shall
determine the residence requirements of members of the joint preservation commission.

(d) Duties. — The historic preservation commission shall have the duties specified in
G.S. 160D-9-42.

"8 160D-3-4. Appearance commission.

(a) Composition. — Each local government may create a special commission, to be known
as the appearance commission. The commission shall consist of not less than seven nor more
than 15 members, to be appointed by the governing board for terms not to exceed four years, as
the governing board may by ordinance provide. All members shall be residents of the local
government's area of planning and development regulation jurisdiction at the time of
appointment. Where possible, appointments shall be made in such a manner as to maintain on
the commission at all times a majority of members who have had special training or experience
in a design field, such as architecture, landscape design, horticulture, city planning, or a related
field. Members of the commission may be reimbursed for actual expenses incidental to the
performance of their duties within the limits of any funds available to the commission but shall
serve without pay unless otherwise provided in the ordinance establishing the commission.
Membership of the commission is an office that may be held concurrently with any other elective
or appointive office pursuant to Section 9 of Article VI of the North Carolina Constitution.

(b)  Joint Commissions. — Local governments may establish a joint appearance
commission. If a joint commission is established, it shall have the same composition as specified
by this section, and the local governments involved shall determine the residence requirements
for members of the joint commission.

©) Duties. — The community appearance commission shall have the duties specified in
G.S. 160D-9-60.

"8 160D-3-5. Housing appeals board.

(a) Composition. — The governing board may by ordinance provide for the creation and
organization of a housing appeals board. Instead of establishing a housing appeals board, a local
government may designate the board of adjustment as its housing appeals board. The housing
appeals board, if created, shall consist of five members to serve for three-year staggered terms.
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(b) Duties. — The housing appeals board shall have the duties specified in
G.S. 160D-12-8.

"8 160D-3-6. Other advisory boards.

A local government may by ordinance establish additional advisory boards as deemed
appropriate. The ordinance establishing such boards shall specify the composition and duties of
such boards.

"8 160D-3-7. Extraterritorial representation on boards.

(@ Proportional Representation. — When a city elects to exercise extraterritorial powers
under this Chapter, it shall provide a means of proportional representation based on population
for residents of the extraterritorial area to be regulated. The population estimates for this
calculation shall be updated no less frequently than after each decennial census. Representation
shall be provided by appointing at least one resident of the entire extraterritorial planning and
development regulation area to the planning board, board of adjustment, appearance commission,
and the historic preservation commission if there are historic districts or designated landmarks in
the extraterritorial area.

(b)  Appointment. — Membership of joint municipal-county planning agencies or boards
of adjustment may be appointed as agreed by counties and municipalities. The extraterritorial
representatives on a city advisory board authorized by this Article shall be appointed by the board
of county commissioners with jurisdiction over the area. The county shall make the appointments
within 90 days following the hearing. Once a city provides proportional representation, no power
available to a city under this Chapter shall be ineffective in its extraterritorial area solely because
county appointments have not yet been made. If there is an insufficient number of gualified
residents of the extraterritorial area to meet membership requirements, the board of county
commissioners may appoint as many other residents of the county as necessary to make up the
requisite number. When the extraterritorial area extends into two or more counties, each board
of county commissioners concerned shall appoint representatives from its portion of the area, as
specified in the ordinance. If a board of county commissioners fails to make these appointments
within 90 days after receiving a resolution from the city council requesting that they be made,
the city council may make them.

(c)  Voting Rights. — If the ordinance so provides, the outside representatives may have
equal rights, privileges, and duties with the other members of the board to which they are
appointed, regardless of whether the matters at issue arise within the city or within the
extraterritorial area; otherwise, they shall function only with respect to matters within the
extraterritorial area.

"8 160D-3-8. Rules of procedure.

Rules of procedure that are consistent with the provisions of this Chapter may be adopted by
the governing board for any or all boards created under this Article. In the absence of action by
the governing board, each board created under this Article is authorized to adopt its own rules of
procedure that are consistent with the provisions of this Chapter. A copy of any adopted rules of
procedure shall be maintained by the local government clerk or such other official as designated
by ordinance and posted on the local government Web site if one exists. Each board shall keep
minutes of its proceedings.

"§ 160D-3-9. Oath of office.

All members appointed to boards under this Article shall, before entering their duties, qualify
by taking an oath of office as required by G.S. 153A-26 and G.S. 160A-61.
"8 160D-3-10. Appointments to boards.

Unless specified otherwise by statute or local ordinance, all appointments to boards
authorized by this Chapter shall be made by the governing board of the local government. The
governing board may establish reasonable procedures to solicit, review, and make appointments.

"Article 4.
"Administration, Enforcement, and Appeals.
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"8 160D-4-1. Application.

(@ The provisions of this Article shall apply to all development requlations adopted
pursuant to this Chapter. Local governments may apply any of the definitions and procedures
authorized by this Article to any ordinance adopted under the general police power of cities and
counties, Article 8 of Chapter 160A of the General Statutes, and Article 6 of Chapter 153A of
the General Statutes, respectively, and may employ any organizational structure, board,
commission, or staffing arrangement authorized by this Article to any or all aspects of those
ordinances. The provisions of this Article also apply to any other local ordinance that
substantially affects land use and development.

(b)  The provisions of this Article are supplemental to specific provisions included in
other Articles of this Chapter. To the extent there is a conflict between the provisions of this
Article and other Articles, the more specific provision shall control. This Article does not expand,
diminish, or alter the scope of authority for development requlations authorized by this Chapter.
"8 160D-4-2. Administrative staff.

(a) Authorization. — Local governments may appoint administrators, inspectors,
enforcement officers, planners, technicians, and other staff to develop, administer, and enforce
development regulations authorized by this Chapter.

(b) Duties. — Duties assigned to staff may include, but are not limited to, drafting and
implementing plans and development regulations to be adopted pursuant to this Chapter;
determining whether applications for development approvals are complete; receiving and
processing applications for development approvals; providing notices of applications and
hearings; making decisions and determinations regarding development regulation
implementation; determining whether applications for development approvals meet applicable
standards as established by law and local ordinance; conducting inspections; issuing or denying
certificates of compliance or occupancy; enforcing development regulations, including issuing
notices of violation, orders to correct violations, and recommending bringing judicial actions
against actual or threatened violations; keeping adequate records; and any other actions that may
be required in order adequately to enforce the laws and development requlations under their
jurisdiction. A development regulation may require that designated staff members take an oath
of office. The local government shall have the authority to enact ordinances, procedures, and fee
schedules relating to the administration and the enforcement of this Chapter. The administrative
and enforcement provisions related to building permits set forth in Article 11 of this Chapter shall
be followed for those permits.

(©) Alternative Staff Arrangements. — A local government may enter into contracts with
another city, county, or combination thereof under which the parties agree to create a joint staff
for the enforcement of State and local laws specified in the agreement. The governing boards of
the contracting parties may make any necessary appropriations for this purpose.

In lieu of joint staff, a governing board may designate staff from any other city or county to
serve as a member of its staff with the approval of the governing board of the other city or county.
A staff member, if designated from another city or county under this section, shall, while
exercising the duties of the position, be considered an agent of the local government exercising
those duties. The governing board of one local government may request the governing board of
a second local government to direct one or more of the second local government's staff members
to exercise their powers within part or all of the first local government's jurisdiction, and they
shall thereupon be empowered to do so until the first local government officially withdraws its
request in the manner provided in G.S. 160D-2-2.

A local government may contract with an individual, company, council of governments,
regional planning agency, metropolitan planning organization, or rural planning agency to
designate an individual who is not a city or county employee to work under the supervision of
the local government to exercise the functions authorized by this section. The local government
shall have the same potential liability, if any, for inspections conducted by an individual who is
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not an employee of the local government as it does for an individual who is an employee of the
local government. The company or individual with whom the local government contracts shall
have errors and omissions and other insurance coverage acceptable to the local government.

(d) Financial Support. — The local government may appropriate for the support of the
staff any funds that it deems necessary. It shall have power to fix reasonable fees for support,
administration, and implementation of programs authorized by this Chapter, and all such fees
shall be used for no other purposes. When an inspection, for which the permit holder has paid a
fee to the local government, is performed by a marketplace pool Code-enforcement official upon
request of the Insurance Commissioner under G.S. 143-151.12(9)a., the local government shall
promptly return to the permit holder the fee collected by the local government for such inspection.
This subsection applies to the following types of inspection: plumbing, electrical systems,
general building restrictions and regulations, heating and air-conditioning, and the general
construction of buildings.

"8 160D-4-3. Administrative development approvals and determinations.

(a) Development Approvals. — To the extent consistent with the scope of regulatory
authority granted by this Chapter, no person shall commence or proceed with development
without first securing any required development approval from the local government with
jurisdiction over the site of the development. A development approval shall be in writing and
may contain a provision that the development shall comply with all applicable State and local
laws. A local government may issue development approvals in print or electronic form. Any
development approval issued exclusively in electronic form shall be protected from further
editing once issued. Applications for development approvals may be made by the landowner, a
lessee or person holding an option or contract to purchase or lease land, or an authorized agent
of the landowner. An easement holder may also apply for development approval for such
development as is authorized by the easement.

(b)  Determinations and Notice of Determinations. — A development regulation enacted
under the authority of this Chapter may designate the staff member or members charged with
making determinations under the development regulation.

The officer making the determination shall give written notice to the owner of the property
that is the subject of the determination and to the party who sought the determination, if different
from the owner. The written notice shall be delivered by personal delivery, electronic mail, or by
first-class mail. The notice shall be delivered to the last address listed for the owner of the affected
property on the county tax abstract and to the address provided in the application or request for
a determination if the party seeking the determination is different from the owner.

It shall be conclusively presumed that all persons with standing to appeal have constructive
notice of the determination from the date a sign providing notice that a determination has been
made is prominently posted on the property that is the subject of the determination, provided the
sign remains on the property for at least 10 days. The sign shall contain the words "Zoning
Decision" or "Subdivision Decision" or similar language for other determinations in letters at
least 6 inches high and shall identify the means to contact a local government staff member for
information about the determination. Posting of signs is not the only form of constructive notice.
Any such posting shall be the responsibility of the landowner, applicant, or person who sought
the determination. Verification of the posting shall be provided to the staff member responsible
for the determination. Absent an ordinance provision to the contrary, posting of signs shall not
be required.

©) Duration of Development Approval. — Unless a different period is specified by this
Chapter or other specific applicable law, or a different period is provided by a guasi-judicial
development approval, a development agreement, or a local ordinance, a development approval
issued pursuant to this Chapter shall expire one year after the date of issuance if the work
authorized by the development approval has not been substantially commenced. Local
development regulations may provide for development approvals of shorter duration for
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temporary land uses, special events, temporary signs, and similar development. Unless provided
otherwise by this Chapter or other specific applicable law or a longer period is provided by local
ordinance, if after commencement the work or activity is discontinued for a period of 12 months
after commencement, the development approval shall immediately expire. The time periods set
out in this subsection shall be tolled during the pendency of any appeal. No work or activity
authorized by any development approval that has expired shall thereafter be performed until a
new development approval has been secured. Nothing in this subsection shall be deemed to limit
any vested rights secured under G.S. 160D-1-8.

(d)  Changes. — After a development approval has been issued, no deviations from the
terms of the application or the development approval shall be made until written approval of
proposed changes or deviations has been obtained. A local government may define by ordinance
minor_modifications to development approvals that can be exempted or administratively
approved. The local government shall follow the same development review and approval process
required for issuance of the development approval in the review and approval of any major
modification of that approval.

(e) Inspections. — Administrative staff may inspect work undertaken pursuant to a
development approval to assure that the work is being done in accordance with applicable State
and local laws and of the terms of the approval. In exercising this power, staff are authorized to
enter any premises within the jurisdiction of the local government at all reasonable hours for the
purposes of inspection or other enforcement action, upon presentation of proper credentials;
provided, however, that the appropriate consent has been given for inspection of areas not open
to the public or that an appropriate inspection warrant has been secured.

) Revocation of Development Approvals. — In addition to initiation of enforcement
actions under G.S. 160D-4-4, development approvals may be revoked by the local government
issuing the development approval by notifying the holder in writing stating the reason for the
revocation. The local government shall follow the same development review and approval
process required for issuance of the development approval, including any required notice or
hearing, in the review and approval of any revocation of that approval. Development approvals
shall be revoked for any substantial departure from the approved application, plans, or
specifications; for refusal or failure to comply with the requirements of any applicable local
development requlation or any State law delegated to the local government for enforcement
purposes in lieu of the State; or for false statements or misrepresentations made in securing the
approval. Any development approval mistakenly issued in violation of an applicable State or
local law may also be revoked. The revocation of a development approval by a staff member may
be appealed pursuant to G.S. 160D-4-5. If an appeal is filed regarding a development regulation
adopted by a local government pursuant to this Chapter, the provisions of G.S. 160D-4-5(¢)
regarding stays shall be applicable.

(@)  Certificate of Occupancy. — A local government may, upon completion of work or
activity undertaken pursuant to a development approval, make final inspections and issue a
certificate of compliance or occupancy if staff finds that the completed work complies with all
applicable State and local laws and with the terms of the approval. No building, structure, or use
of land that is subject to a building permit required by Article 11 of this Chapter shall be occupied
or used until a certificate of occupancy or temporary certificate pursuant to G.S. 160D-11-14 has
been issued.

(h) Optional Communication Requirements. — A regulation adopted pursuant to this
Chapter may require notice and/or informational meetings as part of the administrative
decision-making process.

"8 160D-4-4. Enforcement.

(@ Notices of Violation. — When staff determines work or activity has been undertaken
in_violation of a development requlation adopted pursuant to this Chapter or other local
development regulation or any State law delegated to the local government for enforcement
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purposes in lieu of the State or in violation of the terms of a development approval, a written
notice of violation may be issued. The notice of violation shall be delivered to the holder of the
development approval and to the landowner of the property involved, if the landowner is not the
holder of the development approval, by personal delivery, electronic delivery, or first-class mail
and may be provided by similar means to the occupant of the property or the person undertaking
the work or activity. The notice of violation may be posted on the property. The person providing
the notice of violation shall certify to the local government that the notice was provided, and the
certificate shall be deemed conclusive in the absence of fraud. Except as provided by
G.S. 160D-11-23 or G.S. 160D-12-6 or otherwise provided by law, a notice of violation may be
appealed to the board of adjustment pursuant to G.S. 160D-4-5.

(b)  Stop Work Orders. — Whenever any work or activity subject to regulation pursuant to
this Chapter or other applicable local development regulation or any State law delegated to the
local government for enforcement purposes in lieu of the State is undertaken in substantial
violation of any State or local law, or in a manner that endangers life or property, staff may order
the specific part of the work or activity that is in violation or presents such a hazard to be
immediately stopped. The order shall be in writing, directed to the person doing the work or
activity, and shall state the specific work or activity to be stopped, the reasons therefor, and the
conditions under which the work or activity may be resumed. A copy of the order shall be
delivered to the holder of the development approval and to the owner of the property involved
(if that person is not the holder of the development approval) by personal delivery, electronic
delivery, or first-class mail. The person or persons delivering the stop work order shall certify to
the local government that the order was delivered and that certificate shall be deemed conclusive
in the absence of fraud. Except as provided by G.S. 160D-11-12 and G.S. 160D-12-8, a stop
work order may be appealed pursuant to G.S. 160D-4-5. No further work or activity shall take
place in violation of a stop work order pending a ruling on the appeal. Violation of a stop work
order shall constitute a Class 1 misdemeanor.

(©) Remedies. —

(1)  Subject to the provisions of the development regulation, any development
requlation adopted pursuant to authority conferred by this Chapter may be
enforced by any remedy provided by G.S. 160A-175 or G.S. 153A-123. If a
building or structure is erected, constructed, reconstructed, altered, repaired,
converted, or maintained, or any building, structure, or land is used or
developed in violation of this Chapter or of any development regulation or
other regulation made under authority of this Chapter, the local government,
in_addition to other remedies, may institute any appropriate action or
proceedings to prevent the unlawful erection, construction, reconstruction,
alteration, repair, conversion, maintenance, use, or development; to restrain,
correct or abate the violation; to prevent occupancy of the building, structure,
or land; or to prevent any illegal act, conduct, business, or use in or about the
premises.

(2)  When a development regulation adopted pursuant to authority conferred by
this Chapter is to be applied or enforced in any area outside the planning and
development regulation jurisdiction of a city as set forth in Article 2 of this
Chapter, the city and the property owner shall certify that the application or
enforcement of the city development regulation is not under coercion or
otherwise based on representation by the city that the city's development
approval would be withheld without the application or enforcement of the city
development requlation outside the jurisdiction of the city. The certification
may be evidenced by a signed statement of the parties on any development
approval.
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3) In case any building, structure, site, area, or object designated as a historic
landmark or located within a historic_district designated pursuant to this
Chapter is about to be demolished whether as the result of deliberate neglect
or otherwise, materially altered, remodeled, removed, or destroyed, except in
compliance with the development regulation or other provisions of this
Chapter, the local government, the historic preservation commission, or other
party aggrieved by such action may institute any appropriate action or
proceedings to prevent such unlawful demolition, destruction, material
alteration, remodeling, or removal, to restrain, correct, or abate such violation,
or to prevent any illegal act or conduct with respect to such building, structure,
site, area, or object. Such remedies shall be in addition to any others authorized
by this Chapter for violation of an ordinance.

"8 160D-4-5. Appeals of administrative decisions.

(@)  Appeals. — Except as provided in subsection (c) of this section, appeals of decisions
made by the staff under this Chapter shall be made to the board of adjustment unless a different
board is provided or authorized otherwise by statute or an ordinance adopted pursuant to this
Chapter. If this function of the board of adjustment is assigned to any other board pursuant to
G.S. 160D-3-2(b), that board shall comply with all of the procedures and processes applicable to
a board of adjustment hearing appeals. Appeal of a decision made pursuant to an erosion and
sedimentation control requlation, a stormwater control regulation, or a provision of the housing
code shall not be made to the board of adjustment unless required by a local government
ordinance or code provision.

(b)  Standing. — Any person who has standing under G.S. 160D-14-2(c) or the local
government may appeal an administrative decision to the board. An appeal is taken by filing a
notice of appeal with the local government clerk or such other local government official as
designated by ordinance. The notice of appeal shall state the grounds for the appeal.

(©) Judicial Challenge. — A person with standing may bring a separate and original civil
action to challenge the constitutionality of an ordinance or development regulation, or whether
the ordinance or development regulation is ultra vires, preempted, or otherwise in excess of
statutory authority, without filing an appeal under subsection (a) of this section.

(d)  Time to Appeal. — The owner or other party shall have 30 days from receipt of the
written notice of the determination within which to file an appeal. Any other person with standing
to appeal shall have 30 days from receipt from any source of actual or constructive notice of the
determination within which to file an appeal. In the absence of evidence to the contrary, notice
given pursuant to G.S. 160D-4-3(b) by first-class mail shall be deemed received on the third
business day following deposit of the notice for mailing with the United States Postal Service.

(e) Record of Decision. — The official who made the decision shall transmit to the board
all documents and exhibits constituting the record upon which the decision appealed from is
taken. The official shall also provide a copy of the record to the appellant and to the owner of the
property that is the subject of the appeal if the appellant is not the owner.

()] Stays. — An appeal of a notice of violation or other enforcement order stays
enforcement of the action appealed from and accrual of any fines assessed unless the official who
made the decision certifies to the board after notice of appeal has been filed that, because of the
facts stated in an affidavit, a stay would cause imminent peril to life or property or, because the
violation is transitory in nature, a stay would seriously interfere with enforcement of the
development requlation. In that case, enforcement proceedings shall not be stayed except by a
restraining order, which may be granted by a court. If enforcement proceedings are not stayed,
the appellant may file with the official a request for an expedited hearing of the appeal, and the
board shall meet to hear the appeal within 15 days after such a request is filed. Notwithstanding
the foregoing, appeals of decisions granting a development approval or otherwise affirming that
a proposed use of property is consistent with the development requlation shall not stay the further
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review of an application for development approvals to use such property; in these situations, the
appellant or local government may request and the board may grant a stay of a final decision of
development approval applications, including building permits affected by the issue being
appealed.

(@)  Alternative Dispute Resolution. — The parties to an appeal that has been made under
this section may agree to mediation or other forms of alternative dispute resolution. The
development regulation may set standards and procedures to facilitate and manage such
voluntary alternative dispute resolution.

"8 160D-4-6. Quasi-judicial procedure.

(@ Process Required. — Boards shall follow quasi-judicial procedures in determining
appeals of administrative decisions, special use permits, certificates of appropriateness,
variances, or any other guasi-judicial decision.

(b) Notice of Hearing. — Notice of evidentiary hearings conducted pursuant to this
Chapter shall be mailed to the person or entity whose appeal, application, or request is the subject
of the hearing; to the owner of the property that is the subject of the hearing if the owner did not
initiate the hearing; to the owners of all parcels of land abutting the parcel of land that is the
subject of the hearing; and to any other persons entitled to receive notice as provided by the local
development regulation. In the absence of evidence to the contrary, the local government may
rely on the county tax listing to determine owners of property entitled to mailed notice. The notice
must be deposited in the mail at least 10 days, but not more than 25 days, prior to the date of the
hearing. Within that same time period, the local government shall also prominently post a notice
of the hearing on the site that is the subject of the hearing or on an adjacent street or highway
right-of-way. The board may continue an evidentiary hearing that has been convened without
further advertisement. If an evidentiary hearing is set for a given date and a quorum of the board
is not then present, the hearing shall be continued until the next reqular board meeting without
further advertisement.

(c)  Administrative Materials. — The administrator or staff to the board shall transmit to
the board all applications, reports, and written materials relevant to the matter being considered.
The administrative materials may be distributed to the members of the board prior to the hearing
if at the same time they are distributed to the board a copy is also provided to the appellant or
applicant and to the landowner if that person is not the appellant or applicant. The administrative
materials shall become a part of the hearing record. The administrative materials may be provided
in written or electronic form. Objections to inclusion or exclusion of administrative materials
may be made before or during the hearing. Rulings on unresolved objections shall be made by
the board at the hearing.

(d)  Presentation of Evidence. — The applicant, the local government, and any person who
would have standing to appeal the decision under G.S. 160D-14-2(c) shall have the right to
participate as a party at the evidentiary hearing. Other witnesses may present competent, material,
and substantial evidence that is not repetitive as allowed by the board.

Obijections regarding jurisdictional and evidentiary issues, including, but not limited to, the
timeliness of an appeal or the standing of a party, may be made to the board. The board chair
shall rule on any objections, and the chair's rulings may be appealed to the full board. These
rulings are also subject to judicial review pursuant to G.S. 160D-14-2. Objections based on
jurisdictional issues may be raised for the first time on judicial review.

(e) Appearance of Official New Issues. — The official who made the decision or the
person currently occupying that position, if the decision maker is no longer employed by the local
government, shall be present at the evidentiary hearing as a witness. The appellant shall not be
limited at the hearing to matters stated in a notice of appeal. If any party or the local government
would be unduly prejudiced by the presentation of matters not presented in the notice of appeal,
the board shall continue the hearing.
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) Oaths. — The chair of the board or any member acting as chair and the clerk to the
board are authorized to administer oaths to witnesses in any matter coming before the board. Any
person who, while under oath during a proceeding before the board determining a quasi-judicial
matter, willfully swears falsely is guilty of a Class 1 misdemeanor.

(@)  Subpoenas. — The board making a quasi-judicial decision under this Chapter through
the chair or, in the chair's absence, anyone acting as chair may subpoena witnesses and compel
the production of evidence. To request issuance of a subpoena, the applicant, the local
government, and any person with standing under G.S. 160D-14-2(c) may make a written request
to the chair explaining why it is necessary for certain witnesses or evidence to be compelled. The
chair shall issue requested subpoenas he or she determines to be relevant, reasonable in nature
and scope, and not oppressive. The chair shall rule on any motion to quash or modify a subpoena.
Decisions regarding subpoenas made by the chair may be immediately appealed to the full board.
If a person fails or refuses to obey a subpoena issued pursuant to this subsection, the board or the
party seeking the subpoena may apply to the General Court of Justice for an order requiring that
its subpoena be obeyed, and the court shall have jurisdiction to issue these orders after notice to
all proper parties.

(h)  Appeals in Nature of Certiorari. — When hearing an appeal pursuant to
G.S. 160D-9-47(e) or any other appeal in the nature of certiorari, the hearing shall be based on
the record below, and the scope of review shall be as provided in G.S. 160D-14-2(j).

(i) Voting. — The concurring vote of four-fifths of the board shall be necessary to grant
a variance. A majority of the members shall be required to decide any other quasi-judicial matter
or to determine an appeal made in the nature of certiorari. For the purposes of this subsection,
vacant positions on the board and members who are disqualified from voting on a guasi-judicial
matter under G.S. 160D-1-9(d) shall not be considered members of the board for calculation of
the requisite majority if there are no qualified alternates available to take the place of such
members.

()} Decisions. — The board shall determine contested facts and make its decision within
a reasonable time. When hearing an appeal, the board may reverse or affirm, wholly or partly, or
may modify the decision appealed from and shall make any order, requirement, decision, or
determination that ought to be made. The board shall have all the powers of the official who
made the decision. Every quasi-judicial decision shall be based upon competent, material, and
substantial evidence in the record. Each quasi-judicial decision shall be reduced to writing, reflect
the board's determination of contested facts and their application to the applicable standards, and
be approved by the board and signed by the chair or other duly authorized member of the board.
A gquasi-judicial decision is effective upon filing the written decision with the clerk to the board
or such other office or official as the development regulation specifies. The decision of the board
shall be delivered within a reasonable time by personal delivery, electronic mail, or first-class
mail to the applicant, landowner, and any person who has submitted a written request for a copy
prior to the date t